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Report On The Gwynne Bill 


By Harry C. Ames, President 


In introducing H. R. 7100, a revision of H. R. 2657, Representative 
(:wynne, the author of both bills, adopted without change our suggested 
amendment to Section 6 of the Act which read: 


except that in either case, (meaning cases under Sections 7 and 8 of 
the Administrative Procedure Act or where some governing statute 
provides for appearance in person or by attorney) and agency may 
certify such individuals:(meaning nonlawyers) for such practice 
before it where it has done so by rule requiring investigation and 
examination of applicants for more than 7 years prior to the adop- 
tion of this act. (Parentheses supplied for clarity). 


As explained by Mr. Gwynne in his remarks on introducing the 
Bill (quoted elsewhere in the JouRNAL) this means ‘‘if for 7 years or 
more (as in the case of the Interstate Commerce Commission) an agency 
has been examining and licensing nonlawyers for such practice, it may 
continue to do so under this Bill.’’ The amendment, it will be noted 
covers the matter of credentials based on either past or future circum- 
stances and Mr. Gwynne very properly omitted the so-called ‘‘grand- 
father’’ clause in the revision. 

In respect of one other suggestion we made, Mr. Gwynne no doubt 
intended to meet our wishes but unfortunately the phraseology employed 
will stand in need of further correction. H. R. 2657 provided for ap- 
pearances in cases of ‘‘an officer of a corporation or other organization 
in its behalf.’’ We felt that this language was too restrictive and sug- 
gested that there be added after the word ‘‘officer’’ the words ‘‘or regu- 
lar full-time employee.’’ The suggested words have been added, but, as 
it now reads the privilege is not extended to proceedings ‘‘conducted 
pursuant to sections 7 or 8 of the Administrative Procedure Act * * *.’’ 
This, of course, should not be permitted to stand. 

The new Bill died with the last Congress. Incidentally, Mr. Gwynne 
failed of nomination in his district. Our victory, while empty in a large 
sense, is important to the extent that we shall be able to point out to any 
new sponsor who may take over, that the Committee after mature deliber- 
ation adopted our views concerning practice by nonlawyers before the 
Commission. 
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MR. GWYNNE INTRODUCES REVISED BILL TO PROTECT THE PUBLIC WITH 
RESPECT TO PRACTICE BEFORE ADMINISTRATIVE AGENCIES. 


H. R. 7100 * 


80th Congress, 2d Session 


IN THE House oF REPRESENTATIVES 


August 4, 1948 


Mr. Gwynne of Iowa introduced the following bill; which was referred 
to the Committee on the Judiciary 


A Bill 


To protect the public with respect to practitioners before administrative 
agencies. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 


Title 


Section 1. This Act may be cited as the ‘‘ Administrative Practi- 
tioners Act.’’ 


Definitions 

Sec. 2. Terms shall have the same meaning as in the Administrative 
Procedure Act (Public Law 404, Seventy-ninth Congress). ‘‘Individu- 
al’’ means a natural person. ‘‘Credentials’’ means certificates and other 
evidence of admission to practice issued pursuant to this Act. ‘‘Creden- 
tials Committee’’ means the agency established pursuant to section 3. 
**Practice’’ means regularly appearing, participating, or offering to do 
so on behalf of others for a consideration in agency proceedings as the 
whole or part of a profession, calling, business, or trade. Nothing in this 
Act shall prevent appearance or participation in an agency proceeding 
(1) as a witness; (2) for a limited or special purpose; (3) by an indi- 
vidual on his own behalf; (4) by a partner on behalf of the partnership ; 
(5) by an officer or regular full-time employee of any State, local govern- 
ment, or agency thereof or of the United States on behalf of such Gov- 
ernment or agency; or (6), if permitted by rule of the agency in any 
proceeding not conducted pursuant to section 7 or 8 of the Administra- 
tive Procedure Act, by an officer or regular full-time employee of a 
corporation or other organization on its behalf. 





* A revision of H. R. 2657 introduced in the 80th Congress, March 20, 1947. See: 
pp. 504-7, I. C. C. Practitioners’ JournaL, March, 1947; also: pp. 443-65, I. C. C. 
PRACTITIONERS’ JOURNAL, March, 1948. 
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Credentials Committee 


Sec. 3. There shall be established and operative (as the President 
shall provide by executive order in conformity with this Act) a Creden- 
tials Committee of five members who shall be designated by the Attorney 
General, serve without compensation, issue certificates of admission and 
renewals thereof, and perform other functions required by this Act. 
Three shall be a quorum. Four shall be designated from among officers 
then serving in the executive branch by and with the consent of the 
Senate. One shall be an attorney, engaged in the private practice of 
law, representative of the legal profession. Not less than three shall 
hold or be eligible for credentials under section 5. For the purposes of 
this Act the Credentials Committee shall appoint a secretary, have such 
staff, other assistance, or advisory services or committees as may be re- 
quired, ineur obligations, make rules, issue individual notices by mail 
requiring the renewal of credentials from time to time, fix compensatory 
admission and renewal fees, and require the submission of necessary 
information from any person or agency. Receipts shall be deposited in 
the Treasury of the United States as a trust fund to be drawn upon for 
the purposes of this Act as the Credentials Committee may direct; and 
there is hereby appropriated to such fund for such purposes for the 
fiscal year in which this Act is approved, and for each fiscal year there- 
after, the unexpended balance in such fund at any time. 


Unauthorized Practice Prohibited 


Src. 4. No person shall practice, hold himself out as a practitioner, 
or in any other manner assume so to practice before any agency without 
eredentials or except as authorized under this Act. No agency action, no 
credentials, and nothing in this Act shall be deemed to permit any person 
to practice law in any place or render service save practice as defined 
in and limited by this Act; and, no person shall hold himself out, im- 
pliedly or expressly, as otherwise authorized hereunder. No person 
shall in any manner or form engage in the solicitation or procurement 
of employment (involving practice) for another holding credentials here- 
under nor shall holders of credentials participate therein. Practice as 
attorneys subject to section 5 shall be governed by the canons of pro- 
fessional ethics generally applicable to members of the bar of courts. 
Agents admitted to practice pursuant to section 6 shall be subject to the 
same requirements (including limitations on solicitation, advertising, 
and division of fees) adapted and promulgated in the form of rules by 
the Credentials Committee. Individuals admitted to practice under sec- 
tion 5 or 6 shall honor, and presiding and deciding officers in any agency 
proceeding shall conduct themselves in accordance with, the canons of 
judicial ethics generally applicable to members of the judiciary. 


Credentials Of Attorneys 


Sec. 5. Any individual shall be given credentials as an attorney by 
the Credentials Committee upon (1) the production of evidence that he 
is a member in good standing of the bar of the highest court of any State, 
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Territory, possession, or the District of Columbia and (2) his written 
statement that he is engaged in the practice of law in such jurisdiction 
or, if that is not the case, submittal of reasonable and satisfactory evi- 
dence of character and fitness. Possession of credentials under this action 
shall entitle the holder to practice before any agency except that any 
agency which pursuant to statute has for more than seven years prior to 
the adoption of this Act required attorneys to demonstrate additional 
special technical competence may continue to do so under reasonable 
rules and no credentials authorizing practice before such agency shall be 
issued until such agency shall have certified to the Credentials Com- 
mittee that the applicant has met such requirements. Any agency may 
provide that an attorney without credentials may act for or represent 
another solely in connection with a particular agency proceeding. 


Credentials For Agents 


Sec. 6. So long as and to the extent that any agency shall find it 
necessary in the public interest and in the interest of parties to agency 
proceedings before it to authorize practice by individuals not subject to 
section 5 and provides by generally applicable rule therefor, any such 
individual may be admitted hereunder to practice as an agent before such 
agency. The Credentials Committee shall issue credentials to applicants 
under this section if, after such examination or investigation as may be 
necessary for the purpose, (1) such agency shall determine and certify 
that the applicant possesses necessary competence as well as understand- 
ing of ethical responsibilities and (2) the Credentials Committee shall 
be satisfied that the applicant is of good moral character and repute. 
The Credentials Committee shall also issue credentials to individuals 
who present a certificate from any agency that, prior to the effective date 
of this section, they have been authorized to practice before such agency 
and are in good standing there. Under this section no individual shall 
be admitted to practice in proceedings to which sections 7 and 8 of the 
Administrative Procedure Act apply or in which the governing statute 
provides only for appearances in person or by attorney or counsel except 
that, in either case, any agency may certify such individuals for such 
practice before it where it has done so by rule requiring investigation 
and examination of applicants for more than seven years prior to the 
adoption of this Act. 


Disciplinary Proceedings 


Sec. 7. Every agency conducting proceedings subject to this Act 
shall by rule provide that for good cause any person holding credentials 
shall (1) be censured or (2) be suspended from practice in the particular 
ease in which misconduct occurs or from all cases before it for a period 
not to exceed ninety days or (3) be subjected to proceedings for the 
revocation of credentials as hereinafter provided in this section and with 
or without suspension from practice by the agency concerned pending 
the final determination thereof. Where cause therefor appears and un- 
less the holder consents to an order of revocation and surrenders all his 
credentials, the agency shall (1) in the ease of any individual holding 
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eredentials under section 6 issue an order revoking his credentials and 
(2) in the ease of an individual holding credentials under section 5 
either (a) refer the matter to appropriate and existing State or Federal 
judicial disciplinary authorities or (b) issue an order revoking his cre- 
dentials if applicable statutes expressly provide both for such action by 
the agency and for judicial review thereof. Any agency order of 
censure, suspension, or revocation of credentials shall be entered only 
upon opportunity for hearing and upon the record thereof; and all such 
orders shall be subject to judicial review. Notice of all such proceedings 
shall be given the Credentials Committee and, for the purposes of this 
section, it shall act in lieu of agencies in cases in which misconduct is 
unrelated to any agency proceeding and no interested agency undertakes 
to act in the case. 


Operation And Effect 


Sec. 8. Any person willfully violating any provision of this Act or 
rule lawfully issued hereunder, or knowingly submitting any false in- 
formation required pursuant hereto, shall be fined not more than $5,000, 
or imprisoned for not more than one year, or both. No individual hold- 
ing credentials under this Act and serving by appointment as an officer, 
employee, or consultant in any agency or branch of the Government of 
the United States shall act or receive compensation during such public 
service or within two years thereafter as an attorney, agent, or employee 
of other interests with respect to (1) any matter in which the United 
States is interested and he renders or has rendered such public service 
or (2) any matter factually related thereto; but in all other matters such 
an individual so appointed on a temporary (not to exceed two years), 
intermittent, uncompensated, or part-time basis or for the purpose of 
particular litigation or agency proceedings may (if otherwise qualified 
and unless limited by rule or written instruction of the appointing 
agency) during or after such public service so act or receive compensa- 
tion. All statutory provisions, rules, or applications thereof in conflict 
with this Act are hereby repealed. No subsequent legislation shall be 
held to supersede or modify any provision or application of this Act ex- 
cept to the extent that such legislation shall do so expressly. If any pro- 
vision of this Act or application thereof is held invalid, the remainder of 
this Act or other applications of such provision shall not be affected. The 
requirements of this Act respecting admissions to practice shall not take 
effect until six months after its approval. 
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THE ADMINISTRATIVE PRACTITIONERS ACT 


There is printed below in full the report of Representative John W. Gwynne 
on H. R. 7100, which is a revision of his initial bill, H. R. 2657. 

On page 841 of the JourNAL specific reference will be found to Interstate Com- 
merce Commission practitioners. 


Remarks of Hon. John W. Gwynne * 


Mr. Gwynne of Iowa. Mr. Speaker, I have today introduced a 
bill to protect the public with respect to practitioners before administra- 
tive agencies. The present bill is a revision of H. R. 2657, introduced on 
March 20, 1947. 

Extensive hearings were held on H. R. 2657 by Subcommittee No. 
2 of the House Judiciary Committee. At those hearings many repre- 
sentatives of interested groups throughout the country appeared and 
gave the committee the benefit of their views. A brief statement of the 
history and purpose of the bill, together with an explanation of its pro- 
visions, is as follows: 


History, STRUCTURE, AND PURPOSE OF THE BILL 


For many years legislation has been proposed in one or both Houses 
of the Congress respecting admissions to practice before administrative 
agencies. More than 20 bills have been introduced in recent years.’ 
When the administrative procedure bill—now the Administrative Pro- 

yas before the House in 1946 there were demands that it 
contain provisions on this general problem. But the subject was then 
deemed too large and important for fragmentary treatment as a mere 
part of the Administrative Procedure Act. Experience during the pres- 
ent Congress, with H. R. 2657, has demonstrated the wisdom of leaving 
the matter for separate consideration and more comprehensive provision. 

From the earliest times, those who represent other people in the 
courts and before Government bodies have been subjected to regulation. 
A lawyer is simply a person who has complied with traditional require- 
ments for a license to practice law. In this country the Government of 
the United States and its agencies leaves the granting of these permits, 
at least in the first instance, to the courts of the several States, Terri- 
tories, dependencies, possessions, and District of Columbia. But, at the 
same time, there has been a gradual growth of a system in the Federal 
executive branch for the administrative admission to practice, and the 








* Extension of Remarks of Hon. John W. Gwynne, pp. A5074-78, Cong. Rec. 
August 4, 1948. 
1S. 2944, Mr. Wagner, of New York, 74th Cong.; H. R. 9635, Mr. O’Toole, 75th 
Cong.; H. R. 4798, Mr. O’Toole, 76th Cong.; H. R. 605, Mr. O’Toole, 77th Cong.: 
H. R. 2526, Mr. Walter, 77th Cong.; H. R. 94, Mr. O'Toole, 78th Cong.; H. R. 
4470, Mr. Wickersham, 78th Cong.; H. R. 2323, Mr. Hancock, 78th Cong.; S. 1945, 
Mr. Lucas, 78th Cong.; H. R. 5237, Mr. Smith of Virginia, 78th Cong.; H. R. 5277, 
Mr. Capozzoli, 78th Cong.; H. R. 339, Mr. Smith of Virginia, 79th Cong.; H. R. 
643, Mr. Wickersham, 79th Cong.; S. 92, Mr. Lucas, 79th Cong.; H. R. 1206, Mr. 
Walter, 79th Cong.; H. R. 1387, Mr. Hancock, 79th Cong.; S. 572, Mr. Langer, 79th 





Cong.; S. 740, Mr. McCarran, 79th Cong.; and H. R. 3089, Mr. Kefauver, 79th Cong. 
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administrative control, of both lawyers and nonlawyers. This has come 
about because, in the creation of new governmental agencies to exercise 
new powers of regulation in new fields, there has been a natural develop- 
ment of specialized callings as in the realm of rates and accounting. 
These new specialists, who operate exclusively before administrative 
bodies, have been necessarily subjected to some control in the matter of 
their practice there.” 

This dual system of control—one by the courts and the other by 
some Federal administrative agencies—has produced a number of peren- 
nial problems. (See the elaborate study entitled ‘‘ Admissions to and 
Control Over Practice Before Federal Administrative Agencies,’’ report 
of the committee on administrative practice, Bar Association of the Dis- 
trict of Columbia, 1938.) Lawyers, although duly licensed and ‘subject 
to discipline by the courts of both the Federal Government and the sev- 
eral States, have been unnecessarily required to obtain many special 
licenses from administrative agencies to do what the courts have already 
authorized them to do. (See the Final Report, Attorney General’s Com- 
mittee on Administrative Procedure (1941), 8. Doe. No. 8, 77th Cong., p. 
124.) In matters of discipline, lawyers have thus been subjected as well 
to the divided control of both the judicial and administrative arms of 
government. In addition, agencies often either license nonlawyer speci- 
alists or abandon all pretense of specialization by dealing with all repre- 
sentatives, regardless of their qualifications or standing. 

Lawyers are also subjected to various professional and ethical re- 
quirements and disabilities, while nonlawyers are generally either not 
subject to them at all or are less stringently regulated. Regulation which 
the centuries have found advisable for the one should surely apply as 
well to others who undertake to perform similar functions. A nonlawyer 
who is disqualified from practice before one administrative agency is still 
left his specialized calling in its nonadministrative aspects or before other 
administrative agencies. But in the court of his admission to practice a 
lawyer, subjected to the same type of discipline, normally loses his right 
to practice his profession anywhere and everywhere. Even more im- 
portant, however, is the daily subjection of lawyers to extensively stated 
and judicially expounded canons of professional ethics for which there 
is no real or effective counterpart among nonlawyer specialists. This 
lack not only leaves the latter free to disregard accepted ideas of good 
professional conduct but, in the administrative field, tends to undermine 
the application of standards of conduct to any practitioner whether he 
be lawyer or nonlawyer. 

If special training and licensing are necessary for practice by law- 
yers, it is reasonable to suppose that there are similar reasons for con- 





2See, for example, Goldsmith v. Board of Tax Appeals (170 U. 117 (1926)). 
For the prior and subsequent history of this case see People ex rel. Goldschmidt v. 
Travers (167 A. D. 475, 152 N. Y. 1058, aff'd 219 N. Y. 589); Goldsmith v. U. S. 
Board of Tax Appeals (4 Fed. 2d 422, aff'd 270 U. S. 117); People v. Goldsmith 
(249 N. Y. 598, reversing 224 A. D. 707, 229 N. Y. S. 896); Bennett v. Goldsmith 
(168 Misc 42, 4 N. Y. S. 2d 278, reversed 280 N. Y. 529); United States v. Goldsmith 
(108 F. 2d 917, cert, denied 309 U. S. 678). 
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trolling practice by nonlawyers in the Federal Government. Modern 
government is so intricate that no man should be permitted to hold him- 
self out as a professional unless he has met professional requirements. 
To say this is not to disparage the nonlawyer specialist but to place him 
upon a real professional footing. Moreover, the public is entitled to 
representation by persons not only of good moral character but equipped 
with the necessary technical skill and understanding of professional re- 
sponsibilities. Practically all of the States have such legislation * which 
their courts have executed and expounded ‘‘for the better security of the 
people against incompetency and dishonesty.’’* The Federal Govern- 
ment can afford nothing less for the due protection of the people of the 
whole United States in their dealings with national administrative 
agencies. ’ 

The present bill, after extensive hearings on H. R. 2657 of the pres- 
ent Congress, has been drawn with a view to setting up a system for ad- 
ministrative practitioners which shall be adequate to the needs of today 





3 For such statutes see Alabama, 1940 Code, title 46, sec. 42; Arizona, 1939 Code, 
secs. 43-3303; Arkansas, 1937 Pope’s Statutes, Ch. 12, sec. 641, and ch. 42, sec. 3630 
et seq.; California, Deering’s, secs. 6126 and 6127; Colorado, 1935 Ann. Stat., vol. 2, 
ch. 14, secs. 17 to 24; Connecticut, General Statutes, Supplement 1933, sec. 5345; 
Delaware, 1935 Rev. Code, as amended 1937, secs. 192, 193, and 195; Florida, 194] 
Statutes, sec. 39.23; Georgia, Laws 1931, No. 36, page 191; Idaho, 1943 Laws An- 
notated, secs. 3—104 and 420; Illinois, Smith-Hurd Revised Statutes 1933, ch. 32, 
sec. 411, and ch. 38, sec. 298; Indiana, Burns Annotated Statutes, secs. 4—3601 to 
3604; lowa, 1946 Code, sec. 665.3; Kansas, 1935 Rev. Stat., sec. 7—102 (see Depew v. 
Wichita Association of Credit Men, Inc. (142 Kan. 403, 49 P. (2d) 1041)); Kentucky, 
1944 Rev. Stat. 2d ed., secs. 30.010 and 30.990; Louisiana, General Statutes (Dart) 
1932, sec. 444 and sec. 446; Maine, 1944 Rev. Stat, ch. 93, sec. 4; Maryland, 1939 
Annotated Code, art. 10, sec. 1, and art. 27, sec. 15; Massachusetts, 1933 Annotated 
Laws, ch. 221, secs. 41, 46, and 49; Michigan, Compiled Laws 1929, secs. 10175 and 
13587; Minnesota, 1941 Statutes, sec. 481.02; Mississippi, 1942 Code, secs. 689 and 
8682; Missouri, 1939 Rev. Stat., sec. 13314; Montana, 1935 Rev. Codes, secs. 8943 
and 8944; Nebraska, Compiled Statutes 1929, sec. 7—111; Nevada, Compiled Laws 
1929, sec. 586; New Hampshire, 1942 Rev. Laws, ch. 381, secs. 7, 10, 11, and 12; 
New Jersey, Stat. Annotated 2:111-l and 2; New Mexico, 1941 Statutes Annotated, 
sec. 18—126; New York, Consolidated Laws, ch. 41, secs. 270, 271, and 280; North 
Carolina, 1943 General Statutes, secs. 84—2.1 and 4 to 8; North Dakota, 1943 Rev. 
Code, sec. 27—1101; Ohio, Page’s Annotated General Code 1926, secs. 1698—1 and 
1706; Oklahoma, 1941 Statutes, title 5, sec. 1; Oregon, Compiled Laws Annotated, 
sec. 47-301; Pennsylvania, Purdon’s Pennsylvania Statutes Annotated, title 17, sec. 
1608; Rhode Island, 1938 General Laws, ch. 612, sec. 42; South Carolina, 1942 Code, 
sec. 312; South Dakota, 1939 Code, secs. 32.1101 and 32.1121; Tennessee, Code 1932, 
sec. 9970; Texas, 1936 Vernons Stat., Penal Code, sec. 430 (a); Utah, 1943 Code 
Annotated, sec. 6-0-24; Vermont, 1933 Public Laws, secs. 1351 and 1244; Virginia, 
1942 Code Annotated, sec. 3422; Washington, Remington’s Revised Statutes, sec. 
138-14; West Virginia, 1937 Code, ch. 30, art. 2, secs. 2853 and 2854; Wisconsin, 
1943 Statutes, sec. 256.30; Wyoming, 1945 Compiled Statutes, sec. 2-418. 

4 People ex rel. Chicago Bar Association v. Goodman (366 Ill. 346, 8 N. E. 2d 
941, cert. denied 302 U. S. 728). See also the following representative decisions: 
Bump v. District Court of Polk County (232 la. 623, 5 N. W. 2d 914); Goodman v. 
Beall (139 Ohio St. 427, 200 N. E. 470); People v. Alfani (227 N. Y. 334; 125 N. E. 
671); Opinion of the Justices (289 Mass. 607, 194 N. E. 313); Matter of Co-operative 
Law Co. (198 N. Y. 479, 92 N. E. 15); (Meunier v. Bernich (La.) (170 So. 567); 
Chicago Bar Association v. United Taxpayers (312 Ill. App. 243, 38 N. E. 2d 349 
(1941)); Lowell Bar Association v. Loeb (315 Mass. 176, 52 N. E. 2d 27 (1943)). 








lh Rl ee ee 


_ = 





SEPTEMBER, 1948 835 








but, at the same time, utilize past experience and preserve the necessary 
authority of individual administrative agencies. Section 1 contains only 
the short title. It is followed by seven operative sections. Section 2 con- 
tains definitions. Section 3 provides for a credentials committee. Sec- 
tion 4 deals with the regulation of practice. Section 5 simplifies the ad- 
mission of lawyers to Federal administrative practice. Section 6 pro- 
vides for the issuance of credentials to nonlawyers. Section 7 relates to 
disciplinary proceedings. Section 8 contains miscellaneous provisions 
necessary to effectuate the system proposed. 

In short, the bill provides for the licensing and discipline of ad- 
ministrative practitioners. This requires a definition of ‘‘practice’’ 
(see. 2) and a method for the admission of lawyers (sec. 5) and non- 
lawyers (sec. 6). Provision is made for the maintenance of standards of 
conduct of such licensed practitioners (sec. 4) and for the disciplinary 
proceedings (sec. 7). Nothing essentially new is proposed, since in each 
of these aspects of the subject there has been long experience. The bill 
simply seeks to shape a system which will operate in modern government 
with due provision for the functions of a great variety of recently 
created or expanded administrative agencies. 


EXPLANATION OF PROVISIONS 


In the following explanation there appears each section of the bill 
in italics followed by a paragraph or more of analysis or explanation : 


Section 1. Title: This act may be cited as the ‘‘ Administrative 
Practitioners Act.’’ 


The proposed statute is called a Practitioners Act because it relates 
to the licensing and regulation of practitioners before administrative 
agencies of the Federal Government. In these days when administrative 
agencies have taken over much of the work formerly left to the courts, 
it is timely that there be regulation of such practitioners before such 
agencies just as there has long been the licensing of lawyers by the 
courts. Individual agencies have heretofore attempted such regulation, 
some on an elaborate scale, but many agencies have paid little if any 
real attention to the matter. Moreover, diverse requirements by the dif- 
ferent administrative agencies of the Government are confusing to both 
lawyers and nonlawyers and in most cases fail to constitute a satisfactory 
system for even one agency. The provisions and comments which follow 
explain how it is proposed that regulation of administrative practice be 
achieved and be given a measure of uniformity by this bill. 


Sec. 2. Definitions: Terms shall have the same meaning as in the 
Administrative Procedure Act (Public Law 404, 79th Cong.). ‘‘Indi- 
vidual’’ means a natural person. ‘‘Credentials’’ means certificates and 
other evidence of admission to practice issued pursuant to this act. 
““Credentials Committee’? means the agency established pursuant to 
section 3. ‘*Practice’’ means regularly appearing, participating, or offer- 
ing to do so on behalf of others for a consideration in agency proceedings 
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as the whole or part of a profession, calling, business, or trade. Nothing 
in this act shall prevent appearance or participation im an agency pro- 
ceeding (1) as a witness, (2) for a limited or special purpose, (3) by an 
individual on his own behalf, (4) by a partner on behalf of the partner- 
ship, (5) by an officer or reqular full-time employee of any State, local 
government, or agency thereof or of the United States on behalf of such 
government or agency, or (6) if permitted by rule of the agency in any 
proceeding not conducted pursuant to section 7 or 8 of the Administra- 
tive Procedure Act, by an officer or regular full-time employee of a 
corporation or other organization on its behalf. 


The adoption of the definitions in the Administrative Procedure 
Act not only simplifies the bill but is significant for present purposes 
because those definitions limit the bill. Thus ‘‘agency proceeding,”’ as 
defined in the Administrative Procedure Act and hence applicable where 
used in this bill, means only a regulatory proceeding and therefore does 
not include advisory functions, commercial-type transactions with 
agencies (such as some of the work of custom-house brokers), or mere ap- 
plications or requests for information. Similarly an ‘‘ageney’’ does not 
include the Tax or Customs Courts or public authorities composed of 
representatives of parties. 

The definition of ‘‘practice’’ is basic to the whole bill. ‘‘ Regularly 
appearing, participating, or offering’’ eliminates occasional instances in 
which attorneys or others appear before administrative agencies as an 
incident to some other proper activity (see also the last sentence of sec. 
5 below). ‘‘On behalf of others’’ eliminates the appearance of a person 
on his own behalf to give data or to express views if an agency will other- 
wise permit him to do so in a given proceeding. ‘‘For a consideration’’ 
exempts religious, fraternal, benevolent, philanthropic, charitable, vet- 
erans, and other organizations of a nonprofit nature in their legitimate 
fields of endeavor. ‘‘Agency proceeding,’’ as explained in the previous 
paragraph, means only a regulatory proceeding. ‘‘As the whole or part 
of a profession, calling, business, or trade’’ again emphasizes that the 
regulated activities are those in which persons engage as a business or 
profession. 

The final sentence of the section enumerates six situations in which 
the bill does not apply. But, of course, in any of them an agency, within 
the scope of its powers, may restrict these exemptions. The latter are 
also in many respects merely a specification of exemptions which would 
follow in any event from the general language of the definition of ‘‘ prac- 
tice’’ as set forth in the previous paragraph. (1) ‘‘As a witness’’ is self- 
explanatory. (2) ‘‘For a limited or special purpose’”’ is designed to take 
eare of those situations in which a person appears not as a formal party 
for all procedural purposes but merely to present data or views with 
the permission of the agency involved. Examples are the appearances of 
boards of trade or chambers of commerce to present, much in the fashion 
of a witness, the general positions they have taken as to a given matter. 
Farm cooperatives or labor unions may similarly appear to give evidence 
or state views. Where they are full parties, as in the case of proceedings. 
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brought against them, by name, they are normally represented by counsel. 
(3) An appearance ‘‘by an individual on his own behalf’’ would include 
those persons who in the contemplation of law stand in the stead of any 
individual. Thus an individual may be represented in an appropriate 
ease by his parent, guardian, administrator, trustee, and so on. (4) The 
appearance of a partner on behalf of a partnership is traditional and 
arises out of the legal nature of partnerships. (5) The appearance of 
public officials for public purposes is an apparent necessity. (6) If not 
exempted by the provisions discussed above, corporate or organizational 
appearances through officers or employees are limited to proceedings in 
which sections 7 and 8 of the Administrative Procedure Act do not 
apply. The reasons for this limitation are that, in the first place, the 
proceeding is a so-called ‘‘formal’’ one in which there is a presiding 
officer and a record is being made much in the fashion of a court proceed- 
ing. Secondly, the record is that upon which judicial review may be had 
so that the proceeding is in effect a part of the court process. However, 
even then the limitation need not be taken as precluding corporate or 
organizational appearances by officers or employees because the latter 
may be admitted to such practice under section 5 of the bill and in cer- 
tain circumstances under section 6 of the bill. 


Sec. 3. Credentials Committee: There shall be established and op- 
erative (as the President shall provide by Executive order in conformity 
with this act) a Credentials Committee of five members who shall be des- 
ignated by the Attorney General, serve without compensation, issue 
certificates of admission and renewals thereof, and perform other func- 
tions required by this act. Three shall be a quorum. Four shall be 
designated from among officers then serving in the executive branch by 
and with the consent of the Senate. One shall be an attorney engaged 
in the private practice of law representative of the legal profession. Not 
less than three shall hold or be eliaible for credentials under section 5. 
For the purnvoses of this act the Credentials Committee shall appoint a 
Secretary, have such staff, other assistance, or advisory services or com- 
mittees as may be required, incur obligations, make rules, issue individual 
notices by mail requiring the renewal of credentials from time to time, 
fiz compensatory admission and renewal fees, and require the submission 
of necessary information from any person or agency. Receipts shall be 
deposited in the Treasury of the United States as a trust fund to be 
drawn upon for the purposes of this act as the Credentials Committee 
may direct ; and there is hereby appropriated to such fund for such pur- 
poses for the fiscal year in which this act is approved, and for each fiscal 
year thereafter, the unexpended balance in such fund at any time. 


This section contemplates that a central Credentials Committee shall 
be created as is often done in the States respecting admissions to the bar. 
In each of the several States there is a centralized court system headed 
by a supreme court. But in the Federal administrative system there is 
no central or top administrative agency to perform the same function. 
For that reason it is necessary to create one by this bill for purposes of 
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admissions to practice. However, since its functions will soon become 
routine, it is to be an uncompensated and ex-officio body as is customary 
in State practice. It is important that they shall be high officials in the 
executive branch. It is also important that the legal profession be rep- 
resented as is done in the States. Within these limitations as expressed 
in section 3 of the bill, it is proper that the detail of the set-up be pro- 
vided by executive order and thereby remain flexible. The Credentials 
Committee thus may also be placed in some appropriate department 
(such as the Department of Justice) for so-called ‘‘housekeeping’’ 
purposes. 

In order to limit admissions of practice to those who seriously desire 
to pursue such a calling, and in order to make the system self-supporting, 
as is often done in such eases, fees should be fixed by the Credentials 
Committee from time to time on a compensatory basis and be made avail- 
able to defray expenses. Since applicants for such admissions will run 
into many thousands such fees will, however, be modest if not merely 
nominal. Moreover, in order to prevent the roll of practitioners from 
becoming out of date and thus causing difficulty in administering the 
system proposed, it is necessary that the Credentials Committee have 
authority to require renewals by mail as occasion may require. The au- 
thority to ‘‘require the submission of necessary information from any 
person or agency’’ does not amount to the subpena power but means 
merely that (1) Federal agencies shall submit relevant data on request 
and (2) applicants for admission to practice must produce necessary 
information or run the risk of being denied the credentials they seek. 


Sec. 4. Unauthorized practice prohibited: No person shall practice, 
hold himself out as a practitioner, or in any other manner assume so to 
practice before any agency without credentials or except as authorized 
under this act. No agency action, no credentials, and nothing in this act 
shall be deemed to pvermit any person to practice law in any place or 
render service save practice as defined in and limited by this act; and no 
person shall hold himself out, impliedly or expressly, as otherwise author- 
ized hereunder. No person shall in any manner or form engage in the 
solicitation or procurement of employment (involving practice) for an- 
other holding credentials hereunder, nor shall holders of credentials 
participate therein. Practice as attorneys subject to section 5 shall be 
governed by the canons of professional ethics generally applicable to 
members of the bar of courts. Agents admitted to. practice pursuant to 
section 6 shall be subject to the same requirements (including limitations 
on solicitation, advertising, and division of fees) adapted and promul- 
gated in the form of rules by the credentials committee. Individuals 
admitted to practice under section 5 or 6 shall honor, and presiding and 
deciding officers in any agency proceeding shall conduct themselves in 
accordance with. the canons of judicial ethics generally applicable to 
members of the judiciary. 


The first sentence of section 4, when coupled with the definitions in 
section 2 above, is the enforcement clause for the whole bill. The second 
sentence is simply a declaration of the obvious fact that an admission to 
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Federal administrative practice is no more than that, and authorizes no 
person to claim the privilege of practice elsewhere. The third sentence, 
prohibiting solicitation through a third party, would not, of course, pre- 
clude anyone from recommending, or referring business to, a practitioner 
upon request and without compensation. The adoption or adaptation of 
standards of conduct by the last three sentences of the section are neces- 
sary because, at least from a technical point of view, the recognized 
canons of professional! and judicial ethics are inapplicable to adminis- 
trative practice both because it is administrative and because many prac- 
titioners are not lawyers. In the absence of such provision, very few 
administrative agencies have attempted to state standards of conduct 
and the enforcement of those so stated has been desultory. A large part 
of the difficulty has been the simple lack of statutory authority for 
agencies to have and enforce such standards. The bill seeks to remedy 
this lack. 


Sec. 5. Credentials of attorneys: Any individual shall be given 
credentials as an attorney by the credentials committee upon (1) the 
production of evidence that he is a member in good standing of the bar 
of the highest court of any State, Territory, possession, or the District of 
Columbia and (2) his written statement that he is engaged in the prac- 
tice of law in such jurisdiction or, if that is not the case, submittal of 
reasonable and satisfactory evidence of character and fitness. Possession 
of credentials under this section shall entitle the holder to practice be- 
fore any agency except that any agency which pursuant to statute has 
for more than 7 years prior to the adoption of this act required attorneys 
to demonstrate additional special technical competence may continue to 
do so under reasonable rules, and no credentials authorizing practice be- 
fore such agency shall be issued until such agency shall have certified to 
the credentials committee that the applicant has met such requirements. 
Any agency may provide that an attorney without credentials may act 
for or represent another solely in connection with a particular agency 
proceeding. 


Under the existing system of administrative practice, lawyers who 
are already admitted to practice before the highest courts of the land 
must secure admission to numerous administrative agencies as well. 
Such repetitious admission requirements for lawyers as such are un- 
reasonable, unnecessary, and provocative of much complaint. However, 
granted that some form of control is needed for the protection of the 
public and the administrative agencies, section 5 of the bill provides for 
one centralized admission. The first sentence of the section restates the 
general practice in State and Federal courts as well as in some admin- 
istrative agencies. In determining character and fitness the credentials 
committee may utilize methods well understood by the bar. The excep- 
tion in the second sentence is designed to preserve the Patent Office 
system whereby, unlike other agencies with admission requirements, 
competence and experience beyond that of a member of the bar in good 
standing has long been required, is expressly authorized by existing law 
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(35 U. 8. C. 11), and is generally accepted by the bar. The last sentence the 
provides, as is common in the courts, for admission to practice for the bil 
purpose of a particular or occasional case where there is ground for so de: 


doing and no evasion of the requirements is apparent. 





Sec. 6. Credentials for agents: So long as and to the extent that 
any agency shall find it necessary in the public interest and in the in- 


terest of parties to agency proceedings before it to authorize practice by : 
individuals not subject to section 5 and provides by generally applicable ai 
rule therefor, any such individual may be admitted hereunder to prac- om 
tice as an aaent before such aqency. The credentials committee shall th 
issue credentials to applicants under this section if, after such examina- “a 
tion or investigation as may be necessary for the purpose, (1) such de 


agency shall determine and certify that the applicant possesses necessary th 
competence as well as understanding of ethical responsibilities and (2) 


the credentials committee shall be satisfied that the applicant is of good - 
moral character and repute. The credentials committee shall also issue = 
credentials to individuals who present a certificate from any agency 
that, prior to the effective date of this section, they have been authorized . 
to practice before such agency and are in good standing there. Under - 
this section no individual shall be admitted to practice in proceedings to R 
which sections 7 and 8 of the Administrative Procedure Act apply or in tl 
which the governing statute provides only for appearances in person or T 
by attorney or counsel except that, in either case, any agency may certify a 
such individuals for such practice before it where it has done so by rule ‘1 
requiring investigation and examination of applicants for more than 7 7 
years prior to the adoption of this act. , 
As is presently the case, the bill leaves the admission of nonlawyers t 
largely to the individual agencies concerned. Since nonlawyers may not . 


have had specialized training and may not have been otherwise licensed 
for professional duties, the second sentence of the section requires an ‘ 
agency to determine in the first instance whether, in its informed judg- . 
ment and after such examination or investigation as may be necessary, 
the applicant possesses such scientific training, experience, special com- 
petence, peculiar technical ability, knowledge of legal requirements, 
understanding of ethical responsibilities, and other qualifications as may | 
be requisite to the adequate performance of the duties of a practitioner , 
for the protection of clients and the attainment or preservation of their 
rights. An applicant would be licensed only to the extent of practice so 
certified by the agency concerned to the credentials committee. 

Determination of good moral character and repute would be under- 
taken in the same general fashion as in the case of the admission of 
lawyers under section 5 above. Similarly it should be understood that 
qualifications with regard to character and professional responsibility 
will not be less than those required of lawyers admitted under section 5 
of the bill. 

Previously licensed nonlawyer practitioners will be entitled, by the 
third sentence of section 6, to new credentials under this bill enabling 
them to continue in their practice. However, once so given credentials, 
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they will thereafter and in all other respects be subject to the responsi- 
bilities, disabilities, and requirements applicable to those receiving cre- 
dentials for the first time under the bill. 

The last sentence of the section imposes two limitations. The first 
is that, where statutes permit representation only by ‘‘attorney’’ or 
‘“‘eounsel,’’ nonlawyers are not given the right to practice under this bill. 
The second is that nonlawyers shall not, under this bill, be admitted to 
practice in formal proceedings subject to sections 7 and 8 of the Ad- 
ministrative Procedure Act (see the comment respecting this subject in 
section 2 above). However in either case, if for 7 years or more (as in 
the case of the Interstate Commerce Commission) an agency has been 
examining and licensing nonlawyers for such practice, it may continue to 
do so under this bill. It is to be noted that this provision does not change 
the situation of accountants in tax matters before the Bureau of Internal 
Revenue because practice there is neither limited by statute to attorneys 
or counsel nor are the proceedings subject to sections 7 and 8 of the Ad- 
ministrative Procedure Act. 

It may be observed that, although nonlawyers are to be admitted to 
administrative practice as set forth in the preceding paragraphs, such 
an admission does not extend beyond the admission privileges so granted. 
See the discussion of the second sentence of section 4 above. Moreover, 
there are obvious limitations in any event to what nonlawyers may do. 
The constitutional right to counsel means the right to have the advice of 
a lawyer, not a nonlawyer. Thus, where an administrative proceeding or 
investigation is one in which a person is compelled to give evidence which 
may be used against him in criminal proceedings, he is entitled to the 
advice of a lawyer rather than a nonlawyer. This bill does not purport 
to substitute nonlawyers for lawyers where the latter are required by 
constitutional or other law. 

The bill does not preclude agencies from regulating nonlawyers over 
and beyond the minima stated in this bill. Thus, for example, the right 
of the Treasury Department to regulate customhouse brokers (19 U.S. C. 
1641) will remain unimpaired. To the extent that they or other non- 
lawyers engage in practice as defined in section 2 of this bill, they must 
be licensed in accordance with the requirements and limitations of this 
bill. To the extent that in other respects or in a greater degree they or 
other nonlawyers may be licensed or otherwise regulated by administra- 
tive agencies, this bill does not disturb such administrative powers or 
functions. 


Sec. 7. Disciplinary proceedings: Every agency conducting pro- 
ceedings subject to this act shall by rule provide that for good cause any 
person holding credentials shall (1) be censured, or (2) be suspended 
from practice in the particular case in which misconduct occurs or from 
all cases before it for a period. not to exceed 90 days, or (3) be subjected 
to proceedings for the revocation of credentials as hereinafter provided 
in this section and with or without suspension from practice by the 
agency concerned pending the final determination thereof. Where cause 
therefor appears and unless the holder consents to an order of revocation 





842 I. C. C. PRACTITIONERS’ JOURNAL 





and surrenders all his credentials, the agency shall (1) in the case of any 
individual holdina credentials wnder section 6 issue an order revoking 
his credentials and (2) in the case of an individual holding credentials 
under section 5 either (a) refer the matter to appropriate and existing 
State or Federal judicial disciplinary authorities or (b) issue an order 
revoking his credentials if applicable statutes expressly provide both for 
such action by the agency and for judicial review thereof. Any agency 
order of censure, suspension, or revocation of credentials shall be en- 
tered only upon opportunity for hearing and upon the record thereof ; 
and all such orders shall be subject to judicial review. Notice of all such 
proceedings shall be given the credentials committee, and, for the pur- 
poses of this section, it shall act in lieu of agencies in cases in which 
misconduct is unrelated to any agency proceeding and no interested 
agency undertakes to act in the case. 


The first sentence of this section recognizes for the first time in 
statutory language that it is appropriate for administrative agencies to 
utilize a variety of disciplinary powers. The courts have long done so, 
whereas statutes relating to the administrative process have been barren 
or fragmentary on the subject. The second sentence recognizes the neces- 
sary difference in the exercise of the ultimate form of discipline in the 
ease of the nonlawyer as compared with the lawyer. The former has not 
been admitted to practice by courts and hence is not subject to judicial 
discipline. The latter has been so admitted, there exists a ready forum 
for disciplinary proceedings, and any such action solely by an adminis- 
trative agency is bound to have effect upon a lawyer’s standing before 
the bar. Consequently, it is the design of this bill that the right to ad- 
ministrative practice shall, for appropriate cause, be revoked by adminis- 
trative agencies in the case of nonlawyers and by judicial authorities in 
the case of lawyers except in the single case of the Patent Office, where 
by statute provision is made for both revocation by the administrative 
agency of a lawyer’s right to practice and for judicial review thereof 
(35 U.S.C. 11). The bill would thus supersede the present authority of 
the Treasury Department (5 U.S. C. 261), the Veterans’ Administration 
(38 U. 8. C. 102), and the Interior Department (5 U.S. C. 493). 

However, as stated above, agencies would be given the express au- 
thority to censure, to suspend for a limited period, to wholly revoke 
credentials or institute proceedings therefor, and in the latter case to 
suspend pending the final determination thereof. For the first time an 
administrative agency would be authorized by statute to refer cases to 
the appropriate State or Federal judicial disciplinary authorities. In 
the case of either a nonlawyer or a lawyer any absolute order of censure, 
suspension, or revocation by an administrative agency must be entered 
after an opportunity for hearing and upon the record thereof (thereby 
becoming subject to section 5 of the Administrative Procedure Act) and 
will be subject to judicial review (pursuant to sec. 10 of the Adminis- 
trative Procedure Act). Of course, a mere reference of a case by an 
administrative agency to judicial authorities, without suspension of the 
right to practice meanwhile, would not require a hearing or be subject to 
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such judicial review. For the exercise of these disciplinary powers it is 
provided that the Credentials Committee shall act in cases in which mis- 
conduct is unrelated to any agency proceeding and no interested agency 
undertakes to act in the case. 


Sec. 8. Operation and effect: Any person willfully violating any 
provision of this act or rule lawfully issued hereunder, or knowingly 
submitting any false information required pursuant hereto, shall be fined 
not more than $5,000, or imprisoned for not more than 1 year, or both. 
No individual holding credentials wnder this act and serving by appoint- 
ment as an officer, employee, or consultant in any agency or branch of the 
Government of the United States shall act or receive compensation dur- 
ing such public service or within 2 years thereafter as an attorney, agent, 
or employee of other interests with respect to (1) any matter in which 
the United States is interested and hc renders or has rendered such 
public service or (2) any matter factually related thereto; but in 
all other matters such an individual so appointed on a temporary (not to 
exceed 2 years), intermittent, uncompensated, or part-time basis or for 
the purpose of particular litigation or agency proceedings may (if other- 
wise qualified and unless limited by rule or written instruction of the 
appointing agency) during or after such public service so act or receive 
compensation. All statutory provisions, rules, or applications thereof in 
conflict with this act are hereby repealed. No subsequent legislation 
shall be held to supersede or modify any provision or application of this 
act except to the extent that such legislation shall do so expressly. If 
any provision of this act or application thereof is held invalid, the re- 
mainder of this act or other applications of such provision shall not be 
affected. The requirements of this act respecting admissions to practice 
shall not take effect until 6 months after its approval. 


The first sentence, fixing a penalty for violations, is self-explanatory. 
The same may be said of the last four sentences. The final sentence of 
the section defers the effective date of the admission requirements for 6 
months after the approval of the bill, in order to afford time to place in 
operation the machinery provided in sections 3, 5, and 6 of the bill as set 
forth above. 

The second sentence of the section deals with a subject respecting 
which there is now a multiplicity of conflicting and diverse statutory pro- 
visions. This provision seeks to write into law for the first time (so far 
as holders of credentials under this bill are concerned) the present canon 
of professional ethics that no practitioner shall engage in representing 
anyone in a matter (or matter factually related thereto) in which he is 
simultaneously concerned, or with which he previously dealt (‘‘investi- 
gated or passed upon’’), as a public servant (Canon No. 36, see also sec. 
4 above) except that the disability is limited to 2 years following termi- 
nation of his public service to accord with the 2-year limitation found 
among the statutory provisions cited below. Secondly, the provision 
frees the holder of credentials (be he lawyer or nonlawyer) to under- 
take private representation in other matters if he is or has been a public 
servant on only a temporary, intermittent, uncompensated, or part-time 
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basis or for particular litigation or agency proceedings unless at the 
time of his public service the agency concerned has provided otherwise 
by rule or written instruction. In this respect 5 U. S. C. 99 would be 
modified so far as it prevents a practitioner from serving his Govern- 
ment in a limited capacity upon pain of being prohibited from taking 
certain claims against the Government for a period of 2 years thereafter. 
The same would be true of section 19 (e) of the Contract Settlement 
Act of 1944 (41 U.S. C. 119) and of the more limited provisions of the 
World War Prohibition Act (5 U.S. C. 100). In the same circumstances 
18 U. 8. C. 198 would be modified so far as it prevents a present limited- 
service practitioner from engaging in private practice involving claims. 
The provision would not affect the application of 18 U. S. C. 203, to ‘‘a 
Senator, Member of, or Delegate to Congress, or a Resident Commission- 
er’’ but otherwise the provision would be modified so as not to prevent 
a practitioner from giving limited service to any branch of the Govern- 
ment without losing the right to practice before Government agencies in 
unrelated matters. The proposed provision would extend the principle of 
subsection (j) of the Renegotiation Act by extending the prohibition 
thereof beyond the term of a practitioner officer or employee (50 U. S. C. 
App. 1151). It carries forward substantially the same provision of sec- 
tion 27 of the Surplus Property Act of 1944 (50 U. S. C. App. 1636). 
These modifications are desirable in order to provide a uniform rule re- 
specting holders of credentials under this bill. Such persons will be sub- 
jected to the licensing controls provided by the bill. They will be 
permitted to serve their Government on occasion without unnecessary 
disabilities. It will thus, for example, be possible for a private practi- 
tioner to serve on the Credentials Committee as provided in section 3 of 
the bill. 























Evaluating Recent Developments In 
Transportation 


By J. HapEN ALLDREDGE 
Interstate Commerce Commissioner 


That transportation costs have substantially increased since the in- 
eeption of World War II is a fact so generally known that no specific 
proof is necessary to establish it. Certain developments have emerged 
from these inflationary changes, however, that have not yet been fully 
recognized or appraised. Constant harping on the bare fact of increased 
costs without evaluating their meaning or ferreting out their possibil- 
ities might well generate attitudes on the part of both the carriers and 
the public that will have serious and unexpected results. It is the pur- 
pose of this article, within the space limitations that must necessarily 
be imposed, to attempt to identify some of these facts and at least to 
point out a few of their more obvious implications and potentialities. 


Nature of Changes in Costs 


First. One of the most significant of the basic facts that have thus 
far been revealed by an analysis of pertinent data is that the increases 
in transportation costs which have occurred in this period have been 
more pronounced in the area of direct or out-of-pocket costs than they 
have in the domain of overhead costs. Wages and the amounts paid 
for fuel and supplies, where most of the increases have occurred in re- 
cent years, represent, in the main, out-of-pocket costs in transportation 
service. While some overhead costs have been increased in this period, 
important reductions have actually taken place in bond interest and in 
the interest paid on equipment trusts and short-term notes. 

Second. Another development of more than passing interest is that 
terminal costs have continued to increase relatively faster than line-haul 
or road-haul costs. 

This statement holds true, as a general rule, with respect to the 
totality of terminal costs of all types of transportation, but the impact 
of such increases has varied as between different phases of terminal 
services. A breakdown of railroad terminal operations, for instance, as 
between carloads and less-than-carloads indicates quite clearly that the 
latter have sustained a greater increase, relatively, than the former. 
Similarly, less-than-truckload costs have risen more rapidly than truck- 
load costs. To be more specific, on railroad carload traffic terminal costs 
now average about 40 percent of the total as against 60 percent for line- 
haul services, whereas the terminal costs on less-than-carload traffic 
constitute about 60 percent of the aggregate expenses chargeable to less- 
than-carload service contrasted with 40 percent for the line-haul opera- 
tions. In the case of motor carriers of general freight the truckload termi- 
nal costs approximate, on the average, 15 percent of the total, while the 
road-haul expenses take up the remainder of 85 percent. The less-than- 
truckload costs reflect a different result. Here the proportions are 45 
percent for the terminal services and 55 percent for the road-haul op- 
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erations. While data on water transportation are incomplete, something 
is known about these costs in the intercoastal service. In this service 
the ratio of terminal expense to the total voyage and vessel expense 
moved from 38 percent in 1938 to 60 percent in 1947. 

Third. Another outstanding fact is that the rise in the costs of 
transportation has been proportionately greater in connection with 
light-loading traffic than in the case of heavy-loading traffic. 

The obvious explanation of this development is that increases in 
wage rates have constituted a major portion of the total increase in 
transportation costs of recent date, and light-loading traffic requires a 
greater use of manpower per common unit of service than does heavy- 
loading traffic. 

Less-than-carload and less-than-truckload movements represent, 
perhaps, the most conspicuous examples of the light-loading traffic which 
has sustained the greatest proportionate share of increases in costs, but 
a similar disproportionate effect of the cumulative increases extends 
over into the carload and truckload categories in inverse ratio to the 
sizes of the loads. 

This situation is not confined exclusively to the line-haul or road- 
haul phases of transportation service. Terminal costs have assumed the 
same general trends. When the two are combined, therefore, the effect 
is simply to accentuate the uneven impact of the cost increases as be- 
tween the light-loading and heavy-loading traffic segments. 


Implications of Changes in Costs 


What is the significance of such changes in the general transporta- 
tion cost picture? 

A little reflection will indicate that these changes have many impli- 
cations, some of which are readily apparent, others more obscure. Some 
of the difficulties presented are remediable only through carrier initia- 
tive, with management and employees working as a team; others through 
cooperation between the carriers and their patrons. 

In the first place, the fact that the ratio of direct or out-of-pocket 
expenses to the total expenses has increased naturally means, among 
other things, that the margin of difference between out-of-pocket costs 
and gross revenues has been reduced or narrowed, particularly in the 
ease of railroad carriers. There has always existed a relatively narrow 
spread between out-of-pocket costs and total revenues in the field of 
motor-truck transportation.! So far as is now known, there has been 
no appreciable change in that condition in this field, but railroad costs 
have definitely shifted toward the motor-carrier pattern. 

It should require no extended argument to demonstrate the fact 
that such a change as this in the pattern of railroad costs will have a 
tendency to cause the net earnings of these carriers to fluctuate more 
frequently and perhaps more widely than formerly. Direct or out-of- 





1 Knowledge of water-carrier costs is not as extensive or thorough as is the 
case with respect to the other established types of transportation, but the nature 
of water-carrier services makes it almost certain that the out-of-pocket cost ratio 
is proportionately high. It perhaps falls somewhere between the railroad and motor- 
carrier ratios. 
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pocket costs are never stationary, at least not for any extended length 
of time. They vary directly with changes in the volume of business 
and the conditions of service. Overhead costs, of course, are more stable. 

In such circumstances, there can be no escape from the conclusion 
that carrier management has automatically taken on an enhanced re- 
sponsibility. There is now, more than ever, a need of constant alertness 
in the management of carrier operations. 

Direct or out-of-pocket expenses constitute an ever-present day-to- 
day problem. Their control requires a closely coordinated managerial 
setup from the lowest echelon of supervision to the highest. Overhead 
costs, on the other hand, involve longer ranged judgments, formulated, 
as a rule, only within the top strata of management. Formerly, the cost 
burden as between these two types of expenses was more nearly bal- 
anced than it is today. 

Manifestly, in coping with a problem of fluctuating costs of such 
relative magnitude, managerial supervision and control should be re- 
studied and possibly revised in many instances. Examples of the neces- 
sity of such an undertaking are not difficult to find. They are cropping 
up with considerable frequency under present conditions. Two com- 
paratively recent ones are at hand. In the movement of certain carload 
shipments of lumber, for instance, from Southern to Eastern origins, 
through one of the Ohio River gateways, orders were placed as usual 
with the initial road for the diversion of the shipments. One of the 
ears, however, slipped through the gateway without diversion and was 
delivered to a connection at this gateway under the original billing and 
moved forward as billed. Discovering the error, diversion instructions 
were transmitted to the connecting road, which could easily have effected 
the diversion by suitable change in the billing since the car was moving 
in the general direction of its final destination. Instead of attending 
to this simple change in the billing of the car itself, the connecting road 
stopped it, took it out of the train in which it was moving, put it on 
another train and sent it back to the gateway where it had been received, 
necessitating many miles of unnecessary and wasteful service. 

The other example discloses a similar deficiency in managerial sup- 
ervision. At an important loading point in the South the switching is 
performed by way trains, most of it being performed during evening 
hours. Quite frequently two or more trains may be engaged in the 
handling of cars at that point at the same time. Confusion generally 
oceurs with a resultant delay to the trains. The managerial forces avail- 
able during the evening consist only of an agent and a billing clerk. 
The agent has many other duties to perform. When an official investi- 
gator noticed the situation and observed that the two way trains had 
been delayed four hours each he mentioned it to the agent. The agent 
stated that he knew the delay was fully twice as much as it should have 
been, but that he was too busy with other matters to do anything about 
it, and that the trainmaster who was the responsible official had too 
much territory to cover and could not take care of the matter properly 
himself. 
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The illustrations given relate more to the minutiae of railroad oper- 
ations. The railroad business, as well as other forms of transportation, 
afford countless opportunities for removing such minor sources of waste 
and inefficiency, but there also is need for continuous checking of the 
broader aspects of management, including the varied practices which 
prevail with respect to the delegation of authority and to the checking 
of performance from top to bottom. 

Managerial action alone, however, will not be sufficient to correct 
existing wasteful and uneconomical practices. There must be coopera- 
tion between management and its employees and between management 
and the publie to obtain the maximum results. In the field of passenger 
transportation, particularly, employee cooperation is essential to render 
a satisfactory service to the public. 

Accident prevention, of course, will always furnish one of the most 
fruitful fields of management-employee cooperation. In the case of loss 
and damage, however, a three-way cooperation between management, 
employees, and the shipping public is essential for the most effective 
results. The losses occasioned in this manner are chargeable to direct 
or out-of-pocket expenses. They also constitute perhaps the most con- 
spicuous examples of downright waste. No one could scarcely profit 
from such losses. These losses are now well above the pre-war averages 
and should be brought down. 

There are many other incidents of transportation which demand 
closer supervision and control. There is no need here to elaborate them. 
The only purpose in citing examples is to demonstrate the validity of 
the proposition that the recent changes in the cost pattern of transpor- 
tation require a greater degree of alertness and initiative in manage- 
ment than formerly. 


Terminal Consolidations and Unifications 


There is, however, one other subject within this sphere of carrier 
initiative that has assumed such potential importance it ought to be 
mentioned before turning to other phases of the discussion. This is 
terminal consolidations and unifications. 

In some respects this is an old subject which has been threshed out, 
pro and con, over a period of two or three decades. The arguments on 
both sides are well known, but changes in the transportation cost pat- 
tern previously mentioned logically suggest further consideration of this 
subject. It could scarcely be argued now, for instance, that a carrier 
would have any real competitive advantage in the origination or handl- 
ing of any traffic which may represent an out-of-pocket loss. Such 
things may well happen if terminal expenses are not held under con- 
trol. They should come down. A re-examination of this subject on the 
part of the carriers, in the light of present-day conditions, conceivably 
might disclose the fact that the magnetic pole of their own self-interests 
has shifted from its former position. 

The previous discussions of this subject, so far as railroads are con- 
cerned, were confined primarily to the possibilities incident to the handl- 
ing of carload traffic. There is now, however, another important 
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aspect of this question. Since the inauguration of pick-up and delivery 
services in connection with less-than-carload traffic has magnified the 
importance of terminal services in this particular phase of transporta- 
tion, it would seem feasible now to separate less-than-carload from car- 
load traffic in evaluating possible economies in terminal consolidations 
and unifications. It is well known that many railroad freight houses 
are outmoded and that a large percentage of them are not even suitable 
for enlargement or rearrangement for the purposes of adequately ac- 
commodating less-than-carload traffic under the enlarged obligations 
of the carriers. In many instances, however, these old stations and 
station grounds could be converted into valuable commercial property 
without any serious loss to the carriers. 

The opportunity ought not to be passed up in any reorientation of 
this subject to bring about desirable unifications, not only of the less- 
than-carload facilities themselves, but of the actual functions of picking 
up and delivering the freight, as between different railroads serving the 
same cities and communities. What has been said applies in some 
measure also to motor carriers and water carriers. The desirability of 
consolidations and unifications would seem to apply to them just the 
same as it does to the railroads, although, as a rule, they are not hobbled 
with large investments in obsolete facilities. 


Public Interest in Problems and Their Solution 


The discussion so far has been largely concerned with the man- 
agerial aspects of the problem of inflated transportation costs, but the 
public—shippers, receivers, and travelers—also has a direct, as well as 
an indirect, interest in this matter. 

The impingement on the public is perhaps first felt in the realm 
of rate-making. Such large increases in transportation costs generally 
necessitate, as has been true in recent months, substantial increases in 
rates and fares. The uneven impact of the cost inflation, however, has 
introduced a factor which stands somewhat apart from a mere increase 
in the general rate level. It has become important, in many instances, 
to determine whether a rate structure designed to fit the previous dis- 
tribution of costs is altogether appropriate under the revised distribu- 
tion. If the question were simply one of determining how much to 
increase, it might be relatively simple, but it cannot be reduced to such 
elementary terms. It is not merely a question of how much to increase, 
but how to distribute the total increases over the various segments of 
traffic. That, of course, has always been one of the important consider- 
ations when viewed, as it necessarily must be, from the standpoint of 
the value of the service; but disarrangements in the cost picture have 
added a new angle to the problem. 

Under our system of rate-making, it may be noted in this connec- 
tion, there are some automatic compensations for such uneven cost be- 
havior. The light-loading traffic usually, although not invariably, moves 
under higher rates than the heavier-loading commodities. Moreover, 
it frequently happens that the freight which customarily moves in 
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smaller quantities is of a higher grade, and consequently takes higher 
rates and higher increases, than the heavy-loading freight. These two 
principles, working together in general revenue cases, generally produce 
greater increases, percentagewise as well as in absolute amounts, on the 
light-loading than on the heavier-loading traffic. For instance, the total 
increases authorized in Ex Parte No. 162 and Ex Parte No. 166 on less- 
than-carload shipments average, for the country as a whole, about 52.5 
percent, which is higher than the average percentage increase allowed 
on carload shipments. The difference is more pronounced when these 
percentages are converted to absolute amounts per one hundred pounds 
or per ton. Whether the final results are sufficient fully to compensate 
for the variances in the cost distribution it is not possible to determine 
except after careful analysis. 

There are ways by which carriers and shippers may cooperate to 
overcome some of the consequences of higher costs. Through intense 
research, study, and analysis it has been well established, and adequate- 
ly confirmed during the war period, that one of the most feasible means 
of lowering the actual costs of transportation is through heavier load- 
ings of the different units of shipment, cars, trucks, and boats. General 
orders of the Office of Defense Transportation and the Interstate Com- 
merce Commission, based primarily on the absolute necessity of con- 
serving equipment in the war emergency, have served the purpose, with 
the full cooperation of shippers, of increasing the average loading of 
equipment, particularly railroad cars. The better utilization of this 
equipment has reflected itself in the earnings of the carriers. Sooner 
or later, however, the emergency which originally justified and still sup- 
ports these orders will pass and they will lapse. When that occurs it 
would seem that the only reliance which might be depended upon to 
secure maximum loadings of equipment must be found in some method 
or system which reflects mutual advantages to both the carriers and the 
public. 

As long as there is an appreciable difference in the costs of trans- 
portation between shipments in large units and in smaller ones, it seems 
that some way might be found whereby the savings could be equitably 
distributed as between the carriers and shippers. A start has actually 
been made in that direction, but the possibilities inherent in such a 
movement have not been adequately or fully explored. 

In utilizing this approach to cost reductions it will be necessary 
for both carriers and shippers to think in terms of net revenues rather 
than gross revenues. It is entirely possible, given the right conditions 
of service, for a carrier to realize more net revenue out of a lesser gross. 
Heavier loading of cars all the way from less-than-carloads to the larger 
carloads will generally contribute to lower costs of transportation. It 
might also contribute to an improvement in the service, especially in 
the case of less-than-carload shipments when, by revised methods of as- 
sembling, loading and routing, they can be given the equivalent of car- 
load service. It is impossible to visualize any advantage accruing to 
either shippers or carriers if the most expensive methods of service to 
transport a given volume of traffic are employed when, by working to- 
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gether, a material improvement is possible. Looking strictly at less- 
than-carload shipments, for instance, which clearly now involve the most 
expensive kind of service, many possibilities are presented for definite 
improvement to the advantage of both the carriers and the shippers. 
One of these possibilities, but of course not the only one, lies in the pro- 
vision of suitable light-loading carload rates and ratings which would 
give the shippers and carriers an opportunity to take at least some of 
this traffic completely out of less-than-carload service and place it in a 
more economical and more efficient carload service. It seems feasible 
also, even while official regulations requiring heavier loading are still 
operative, to accomplish substantial results if the problem of securing 
heavier loading of carload shipments were carefully and selectively 
studied and a program evolved which would create a favorable response 
from shippers. 

The following table shows the average carloading by types of cars 
and regions for the first and third quarters of 1947. Careful scrutiny 
of this table indicates variations in loading of the same type of car in 
different regions. Some of these differences may be the result of the 
differences in classes of traffic transported. Others are known to be due 
to differences in the sizes of cars employed but, superficially at least, 
many of the deficiencies in loadings are inexplicable and challenge con- 
sideration, particularly on box-car traffic. 


Average load per car by type of equipment derived from waypbill 
sample study for the first and third quarters, 1947 





Average load in tons per car 








Line Eastern Pocohontas Southern Western 
No. Type of equipment district region region district 
erence thers aren 28.04 28.78 29.68 33.94 
te REE ee 27.84 30.66 34.41 
3 Gondola and — Janice 59.38 51.88 52.32 
* Retreetster .................... 18.16 18.49 17.24 18.71 
DT a hc a ee 14.36 16.77 17.89 13.28 
je,  ‘QeeRRSR esate 33.96 34.54 33.58 31.79 
© HED seintiniindiendi setts, Se 50.95 38.40 37.57 





Estimate of Cost Savings from Increased Carloadings 


In concrete terms, what do differences in carloadings actually mean 
when translated into costs of transportation ? 

If the potential savings were negligible the matter would not be 
worth discussion, but they are substantial, and the aggregate, based 
upon maximum loadings that might well be within reach, deserves care- 
ful study. 

In the following table an effort has been made, based upon the best 
cost data available, to evaluate the total savings that might be expected 





2 The average weight of cars loaded with l.c.l. freight is gradually declining. In 
November, 1942, as a result of ODT orders, the average loading weight of these 
oe rose to 20,702 pounds. In June, 1948, it was 15,710 pounds—a decline of about 

pounds. Unless offset by incidental savings this reduced loading means an 
mh in the average costs of performing l.c.l. transportation service. 
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from an average increase in loadings of 5 tons per car. Gondola and 
hopper cars have been excluded from this computation for the reason 
that any increased loadings of such cars can be obtained only through 
an increase in the sizes of the cars themselves. It may be noted also that 
these savings are based exclusively on out-of-pocket costs. Constant or 
overhead costs are not included. 

It ean scarcely be denied that the total annual savings of $270,000,- 
000, in round numbers, is impressive. If such a saving could be made 
it would be beneficial to the shippers as well as the carriers. 

Conversely, a somewhat similar increase in railroad operating costs 
might occur if average loadings are permitted to decline as much as 5 
tons per car. 


Estimated Savings in Out-of-pocket Costs from a 5-ton Increase in 
Average Load per Car—C. L. (excluding gondola and hopper cars) 








Line Item Amount 
1 Average haul C. L. commodities, excl. coal, coke, and iron ore (Com- t 
NY I, i cccacccscrocencasssesccdnascsncosovsosscinvctcnvvacoonpecsesnsoyts 472 miles 
Out-of-pocket cost in cents\ per cwt. at average haul and average load 2 
2 Box (Avg. load 31 tons) 19.84 
3 Stock (Avg. load 15 tons) 41.42 
4 Flat (Avg. load 31 tons) 21.45 
5 Tank (Avg. load 33 tons) 23.53 
6 Refrigerator (Avg. load 19 tons) 38.20 
Out-of-pocket cost in cents per cwt. at average haul and increased load 
7 Box (Increased load 36 tons) 17.91 
8 Stock (Increased load 20 tons) 32.49 
9 Flat (Increased load 36 tons) 19.29 
10 Tank (Increased load 38 tons) 21.20 
| Refrigerator (Increased load 24 tons) 31.42 
Savings per ton at increased load 
12 Box (Lines 2 — 7) x 20 38.00 
13 Stock (Lines 3 — 8) x 20 178.60 
14 Flat (Lines 4 — 9) x 20 43.20 
15 Tank (Lines 5 — 10) x 20 46.60 
16 Refrigerator (Lines 6 — 11) x 20 135.60 
Tons of C. L. traffic terminated, hauled by types of equipment 2 
17 Box 29.5% 409,282,812 
18 Stock 8% 11,099,195 
19 Flat 1.6% 22,198,390 
20 Tank 5.9% 81,856,562 
21 Refrigerator 2.4% 33,297,585 
Total saving due to increased load 
22 Box lines 12 x 17 $157,983,165 
23 Stock lines 13 x 18 19,823,162 
24 Flat lines 14 x 20 9,589,704 
25 Tank lines 15 x 21 38,145,158 
26 Refrigerator lines 16 x 22 45,151,525 


27 _ All equipment excluding gondola and hopper (lines 22 to 26) $270,692,714 





1 Based on one percent sample of waybills for first and second quarters 1947 
short line ton-miles increased 12% for circuity divided by tons terminated. 

2 Percent of tons assigned to types of equipment from waybill sample for first 
and third quarters 1947. Total C. L. tons terminated in 1947 of 1,387,399,363 for 
United States. From Quarterly Reports of Freight Commodity Statistics. 
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Summary 


An effort has been made in this article to focus attention on con- 
ditions which now face carriers and their patrons. The high level of 
costs which has precipitated problems requiring immediate attention 
may, in time, decline as a result of deflationary influences. Under such 
conditions, the proportion of overhead costs would rise somewhat. Re- 
ductions in transportation charges would be sought and doubtless some 
would occur. The need for careful control of operations to guard against 
waste and inefficiency, for all possible reductions in terminal costs, and 
for maximum efficiency in the utilization of equipment would, never- 
theless, continue. The suggestions offered have a greater cogency in 
some respects under present high-cost conditions, but they go to matters 
which concern the basic responsibilities of carriers, their employees, and 
users of carrier services. Efficient and economical conduct of transport 
operations is required at all times for the good of shippers and travelers, 
workers, and the management and owners of transportation properties. 
The suggestions to which attention is invited may be regarded, there- 
fore, as some among many which merit consideration for their bearing 
on present problems and the potentially no less serious problems of the 
future. 





LAW INSTITUTE AND RESEARCH CENTER ESTABLISHED IN LONDON 


The University of London has issued a prospectus announcing the 
establishment of the Institute Of Advanced Legal Studies to be lo- 
cated at 25 Russell Square, London, W.C.1, England. The emphasis 
will be on legal research, and to that end, according to the prospectus, 
a comprehensive library is being built up. The prospectus states 
that ‘‘The Institute aims at becoming the focal point of legal research 
for the United Kingdom and the countries of the British Common- 
wealth.’’ In sending the prospectus to the Editor of the Journal, the 
Secretary and Librarian of the new Institute said: ‘‘We are keen to 
establish contacts with academic and other lawyers interested in legal 
research and we should be glad to see them when in this country, if they 
would call at the Institute.’’ 













Michigan’s Great Contributions To The I. C. C. 


A BOOK REVIEW 
By CLARENCE A. MILLER, 


Vice President and General Counsel, 
American Short Line Railroad Association 


MICHIGAN AND THE CLEVELAND ERA. Edited by Earl D. Babst 
and Lewis G. Vander Velde. Ann Arbor, Michigan: The University of 
Michigan Press. 1948. Pp. xi, 372. ($2.50) 

This book is a four-year labor of love by a group of alumni of the 
University of Michigan, depicting the contribution by that University 
to the public life of our country during the Cleveland Era, 1885-1889, 
1893-1897. The volume shows how one great educational institution con- 
tributed in generous measure to the leadership of the country in the 
specified periods, through its graduates and faculty members. The book 
is a volume in the Michigan Historical Collections of the University of 
Michigan. 

Mr. Alexander G. Ruthven, in a foreword, well points out that, in 
the last analysis, the fundamental objective of a university is to train 
men and women to be useful members of an integrated society. The 
book has been prepared with a view to showing, by the performances of 
faculty and alumni as public servants, how well this particular educa- 
tional institution has succeeded. 

So far as practitioners before the Interstate Commerce Commission 
are concerned, the University of Michigan must be given a 100 per cent 
rating, because it has contributed to that Commission, Honorable Thomas 
McIntyre Cooley, the First Chairman of the Commission, and Dr. Henry 
C. Adams, the First Chief Statistician of the Commission. Neither of 
these eminent gentlemen was a graduate of the University of Michigan, 
but both were members of its faculty. Judge Cooley was a professor of 
law and Dr. Adams was a professor of political economy. 

There is reprinted elsewhere in this issue of the Journal [pages 859 
to 880] the story of Judge Cooley as contained in the book. In the 
October number of the JourNaL the story of Dr. Adams will be reprinted, 
together with some commentaries by former Commissioner Meyer, who, 
in writing about him, had a distinct advantage over this reviewer who 
was not fortunate enough to know Judge Cooley personally. 

Judge Cooley is the only person appointed as a member of the In- 
terstate Commerce Commission from the State of Michigan. The Com- 
mission has now been in existence for more than sixty years, and it is no 
reflection upon any gentleman who is serving or has served as a member 
of that outstanding administrative tribunal, to say that Judge Cooley is, 
without doubt, the most outstanding person to have so served. 
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Perhaps one of the reasons for Judge Cooley’s great contribution to 
the work of the Interstate Commerce Commission is to be found in a par- 
agraph extracted from one of his writings, which appears on a fly-leaf 
of this volume, viz. : 


‘‘The founders of a state soon pass away; but in their aims and 
purposes, and to some extent in their personal characteristics, they 
build themselves into the structure they create, and give to it a char- 
acter and individuality of its own. Ages afterwards it may be found 
that the germinal thoughts which took root under their planting are 
still growing and expanding, and that the ideas with which they 
quickened the early polity are dominant in the life of the mature 
commonwealth, though possibly those who act upon and give effect 
to them may have lost the recollection of their origin.’’ 


One has only to read the text of the First Annual Report of the 
Interstate Commerce Commission, covering the period from March 31, 
1887 when the Commission was organized to December 1, 1887, to under- 
stand and appreciate how well the germinal thoughts of Judge Cooley, 
who wrote the report, were incorporated therein, and, then, to familiarize 
himself with the succeeding Annual Reports of the Commission down to 
and including the Annual Report for the year 1947, to appreciate that 
many of the ideas with which he quickened the early polity of the Com- 
mission are still dominant in its life. On the other hand, one may be in- 
clined to regret the extent to which there have been departures from the 
ideas and principles enunciated in that First Report of the Commission, 
and which were so characteristically a part of Judge Cooley’s life and 
being. 

Those who pass through the corridors of the Greek-Temple-like home 
of the Commission, and who stop in the rotunda to view the bronze bust 
of Judge Cooley, must necessarily be struck with the great force of char- 
acter which it shows. There, undoubtedly, are many who would not 
otherwise know that Judge Cooley was the First Chairman of the Com- 
mission, even though they may be acquainted with his great treatises on 
Constitutional Limitations and other subjects. They may even be famil- 
iar with some of the great opinions he wrote while a member of the Su- 
preme Court of Michigan, and still not realize that it was this great jurist 
who set the Commission’s feet in the proper path in its early days. 
There may even be some who recall the great work which the Commission 
did in its early days who do not realize and appreciate the fact that all 
of the members of the Commission at that time were lawyers. This fact 
alone undoubtedly had its influence in establishing the quasi-judicial 
processes by which the Commission has functioned ever since it was 
established. 

Mr. Vander Velde, who is the author of the story of Judge Cooley, 
as contained in this book, has had a long and notable career in the Uni- 
versity of Michigan. He became an instructor in the History Depart- 
ment of the University in 1928, and is now Professor of History. He is 
presently engaged in the preparation of a biography of Judge Cooley, 
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and it is upon the basis of the research work which he has done in that 
connection that the very felicitous sketch of the Judge, as appearing in 
this volume, is based. 

Many of the practitioners before the Interstate Commerce Com- 
mission will recall the occasion of the presentation to the Commission of 
the bronze bust of Judge Cooley, on October 25, 1948, and many more 
will have read what was said about the Judge on that occasion, as found 
in 6 I. C. C. Practitioners’ JouRNAL 115-148. But, regardless of what 
one may or may not have read on the subject, he will find the story of 
the Judge, as reprinted herein, to be well worth his reading. This ap- 
plies not only to the practitioners before the Commission but to the mem- 
bers of the Commission and of its staff. 

But little needs to be said, on this occasion, with respect to Dr. 
Adams. The sketch relating to him, as found in the book, was prepared 
by Chief Justice Marvin B. Rosenberry of the Supreme Court of Wiscon- 
sin, one of Michigan’s most distinguished alumni, whose career emulates 
that of Judge Cooley. 

Among the other notable men included in those sketched in the book 
are Hon. Lawrence Maxwell, who argued the case of United States v. 
E.C. Knight & Company, 156 U.S. 1, one of the landmark cases relating 
to the Sherman Anti-Trust Act. In that ease the Supreme Court held 
that the refining or manufacture and the marketing of sugar were whol- 
ly separate functions. However, the New Deal Supreme Court has 
nibbled away at that doctrine until it is now referring to the Knight 
Case as having been, in effect, overruled. Judge Maxwell also partici- 
pated in the case of Pollock v. Farmers Loan and Trust Company, 158 
U. 8. 601, which held the Federal income tax provision of the Wilson 
Tariff Act to be a direct tax, not apportioned among the States, and, 
therefore, unconstitutional. Judge Maxwell was, at that time, Solicitor 
General of the United States, and Richard Olney was the Attorney Gen- 
eral. Judge Maxwell believed the statute to be unconstitutional. Olney 
insisted that the case should be presented to the Supreme Court, and he 
argued it in that court. Judge Maxwell resigned as Solicitor General, 
but the Court confirmed his views with respect to the validity of that law. 
However, the Sixteenth Amendment removed the constitutional inhibition 
with respect to the income tax, with results painfully familiar to all of 
us. 

The book also contains a brief biographical list of 182 Michigan 
alumni in Congress in the two Cleveland administrations. At times 
Michigan alumni have constituted five per cent of the entire membership 
of the Congress. There is also shown a biographical list of 72 alumni 
who have held positions in the Federal judiciary. At times Michigan 
alumni have constituted 10 per cent of the Federal judiciary. State 
courts of last resort have had 101 alumni of the University of Michigan 
sitting on their benches. 

Although not referred to in the book, it is not without significance 
that the outstanding contribution to the literature relating to the In- 
erstate Commerce Commission was also produced by a member of the 
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faculty of the University of Michigan. Reference is made, of course, to 
the five volume work entitled ‘‘The Interstate Commerce Commission: 
A Study in Administrative Law and Procedure,’’ by Dr. I. L. Sharfman, 
Professor of Economics in the University of Michigan. This great con- 
tribution, the result of, research continued for twelve years, was first 
published in 1931, with the last volume being published in 1936. The 
work was done under the direction of the Legal Research Committee of 
the Commonwealth Fund. No person can consider himself familiar with 
the Commission and its work unless he has carefully read those volumes. 

It is devoutly to be wished that further volumes of this nature will 
come from the University of Michigan, and that other great institutions 
of learning will be able to prepare similar volumes as to their contribu- 
tions to the public welfare. 

More important, however, is the fact that members of the adminis- 
trative tribunals of the Government should follow the precept of Judge 
Cooley to whom public office was a public trust. 
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Thomas McIntyre Cooley 


Born in Attica, New York. 
Moved to Adrian, Michigan. 


Admitted to the bar of Michigan. 
Married Mary Elizabeth Horton 


Became one of the leaders in organizing the Lenawee County unit 
of the Free Soil Party. 


Returned to the practice of law in Adrian after a brief business 
eareer in Toledo, Ohio. 


Appointed compiler of the statutes of Michigan. 
Chosen reporter of the State Supreme Court. 


Became a member of the faculty of the new Law Department of 
the University of Michigan. 


Elected a member of the State Supreme Court; resigned as re- 
porter. 


Published his Constitutional Limitations. 
Appointed member of the Trunk Line Rate Commission. 


Defeated for re-election as a justice of the State Supreme Court; 
resigned from the Court. 


Became professor of history and dean of the School of Political 
Science. 


Appointed receiver of the Wabash Railroad property east of the 
Mississippi. 


Became first chairman of the Interstate Commerce Commission. 
Mrs. Cooley died. 

Resigned from the Interstate Commerce Commission. 

Elected president of the American Bar Association. 

Died in Ann Arbor, Michigan. 
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Thomas McIntyre Cooley 


By Lewis G. VANDER VELDE * 


the newly created Interstate Commerce Commission. 


and described as a ‘‘distinguished Michigan jurist.’’ 


boring town of Palmyra. 
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Thomas McIntyre Cooley, LL.D 1873, was already a well-known 
public figure at the time of his appointment, in 1887, to membership in 


Indeed, the ap- 


pointment marked the climax of a long and distinguished public career. 
In view of his qualifications for governmental service, the wonder is not 
that he received a federal appointment, but rather that his talents had 
been so long overlooked. For twenty years he had enjoyed a nation-wide 
reputation as a distinguished jurist and as writer of authoritative works 
on the law, yet no president before Cleveland had seen fit to make his 
outstanding capabilities available to the Federal government. 

Oddly enough, the work to which he was called was in a field—rail- 
road administration—which he had first entered only five years before, 
and with an agency which was novel in Federal government history; 
flattering as the appointment was, it was scarcely a recognition of his 
well-known abilities as judge and writer. It is significant that in the hun- 
dreds of newspaper reports of President Cleveland’s selections for the 
new commission, Cooley was invariably referred to as ‘‘ Judge Cooley’’ 


Cooley was sixty-three years old at the time of this appointment. 
He brought to his new position a wealth of experience and accomplish- 
ment, but relatively little formal training. He was born on a farm near 
Attica, in western New York, eighth of the thirteen children of Thomas 
Cooley and his second wife, Rachel Hubbard Cooley. Both parents came 
from families that had long resided in Granville, Massachusetts. Like 
his three brothers, who were also farmers in the Attica neighborhood, 
Thomas Cooley was a respected citizen; his means, however, did not 
permit advanced education for his children. Thomas McIntyre Cooley’s 
formal education was limited to graduation from the ‘‘academy’’ in the 
near-by town of Attica. After a brief experience as a teacher in a 
country school, he studied law for a few months in an office in the neigh- 


In the autumn of 1843, at the age of nineteen, he wended his way 
westward. Legend has it that Chicago was his objective, but that deple- 
tion of his funds cut his journey short when he had reached southeastern 
Michigan. If the story is true, fate was at least kind when she deter- 
mined that Adrian, Michigan, should be the end of his journey, for 
the town was full of people who hailed from his home vicinity—New 
Yorkers for the most part just one generation removed from New Eng- 
land. Almost immediately after his arrival Cooley entered the office of 
one of the leading law firms and in 1846 was admitted to the bar. In 
the same year he married Mary Elizabeth Horton, daughter of a family 


* Professor of History, University of Michigan, and Director, Michigan His- 
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which in 1837 had moved to Michigan from a New York farm not many 
miles from his former home. 

Cooley’s early years as a practicing lawyer gave little indication of 
his future eminence in the profession. His career in Adrian was inter- 
rupted from time to time by periods in law offices in Tecumseh and Cold- 
water, and in the real estate business in Toledo. For several of these 
years he shared with his father-in-law the responsibilities of operating a 
farm. In 1852-53 he edited Adrian’s Democratic newspaper, the Watch- 
tower. Throughout this period he found time to contribute essays and 
poetry to current periodicals and to give lectures before local literary 
societies. He was active as a member of a fire company, as an official of 
the county horticultural society, and as a director of the county fair. 
Politics also claimed his attention. In 1848 he was one of the two chief 
organizers of the Free Soil party in his county. 

When free-soilism suffered a setback in the early 1850’s, Cooley re- 
turned to his former party allegiance. In 1854, when most of his former 
antislavery associates in Michigan were busy in the organization of the 
Republican party, Cooley, a Toledo resident at the time, was a Demo- 
eratic candidate for county judge in Ohio. Almost immediately after 
his defeat in the fall election, however, he moved back to Michigan, and 
before long he was counted an enthusiastic Republican. 

It was not until his return to Michigan in 1854 that Cooley was able 
to make a real success of his law practice. A new partnership—with 
Charles M. Croswell, who had been secretary of the famous ‘‘ Under the 
Oaks’’ convention in Jackson where the Republican party was born and 
who was later to become governor of the state—proved to be a fortunate 
one, and probably also helped to identify Cooley as a young Republican 
who could serve the party well. In 1857 he was chosen by the state legis- 
lature to compile the statutes of the state—a task to which his orderly 
mind was particularly well adapted, and which he performed to the great 
satisfaction of all who had occasion to use the published work. A year 
later, in January, 1858, the newly organized State Supreme Court chose 
him as its reporter. In 1859, thanks largely to the influence of an old- 
time friend and neighbor, Benjamin F. Baxter, of Tecumseh, then a 
Regent of the University of Michigan, Cooley was appointed a member 
of a faculty of three in the newly created Law Department of the Uni- 
versity, being the only resident member. 

The appointment was truly epochal in Cooley’s life, for it marked 
his first association with an institution of higher learning. Despite his 
limited formal training, he soon distinguished himself as a University 
teacher of first rank. The records of the Board of Regents furnish im- 
pressive evidence that almost immediately he came to be counted upon as 
one of the strongest members of a strong faculty. Within a half-dozen 
years, the Law Department of the University of Michigan had become 
the largest law school in the land. By the time he was forty, Thomas M. 
Cooley had come to be recognized as a strategic figure in American legal 
education. 

Meanwhile, he continued his duties as reporter of the Supreme 
Court—duties which took him to winter and summer terms in Lansing 
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and spring and fall terms in Detroit. Detroit—thirty-eight miles away— 
was readily reached by way of the Michigan Central Railroad and in 
the role of Michigan’s metropolis was possessed of some attractiveness 
to a small town resident, but the court terms in Lansing Cooley found 
particularly burdensome. Just beginning its second decade of existence, 
Lansing was still a dreary village, not sufficiently important to have won 
adequate transportation facilities. The most direct routes to the capital 
from Ann Arbor required at least forty miles of stagecoach travel; the 
only all-railroad route meant two change of trains, was more than twice 
as long, and over the last section of the route offered but one train a 
day each way. 

In 1864 Cooley was elected to membership in the Court he had for 
six years served as reporter. There is no doubt that during the twenty 
years he served as a Justice of the Supreme Court, he was associated 
with a body which had no peer in the land. The personnel of the Court 
changed somewhat during these two decades, but invariably at least two 
of Cooley’s three associates were, like him, jurists of the first rank. In- 
deed, those years when the Court consisted of Campbell,+ Christiancy, 
Cooley, and Graves are still often referred to as the period of the ‘‘Big 
Four.’’ For twenty years Cooley and Campbell were double colleagues— 
on the faculty of the Law Department of the University and on the 
State Supreme Court. 

It was in the fourth year of his justiceship that Cooley brought out 
the volume which practically overnight gave him a national reputation 
and which soon made his name one of the most-quoted in court opinions. 
So great was the influence of this work, which appeared under the pon- 
derous title, A Treatise on the Constitutional Limitations Which Rest 
Upon the Legislatures of the Several States, that its appearance in 1868 
is sometimes rated as of equal significance with another outstanding 
event of the same year—the adoption of the Fourteenth Amendment. 
The coincidence of these two events, it is claimed, makes the year 1868 a 
great turning point in American constitutional history. 

The appearance of the Constitutional Limitations raised Cooley from 
local to national stature. Almost immediately began that long series of 
citations from Cooley with which the United States Court reports for the 
last three-quarters of a century have been so liberally sprinkled. Before 
long, lawyers had not merely one but several authoritative works by 
Cooley to use as references. In 1878 appeared A Treatise on the Law of 
Taxation; also a volume which developed the following year into A 
Treatise on the Law of Torts. In 1880, Cooley brought out The General 
Principles of Constitutional Law in the United States of America. 
Cooley on Taxation, Cooley on Torts, and The Principles of Constitu- 
tional Law all became standard textbooks in the various law schools of 
the country ; none went through fewer than four editions. Nevertheless, 
the Constitutional Limitations, the first of the treatises, remained the 
most popular; 1878, the year of the appearance of Tazation, saw the 
fourth edition of the Constitutional Limitations; in all, there have been 
eight editions. 


t James Valentine Campbell, LL.D. 1866. 
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Cooley’s treatises on the law immediately stimulated a demand for 
his services as lecturer and as essay writer. From the 1870’s on, not a 
year—indeed, scarcely a quarter year—passed without Cooley’s name 
appearing on the title page of one or another of America’s leading peri- 
odicals. The Cooley name carried weight. Daniel Coit Gilman was 
proud to obtain him as one of a group of distinguished scholars who were 
each to give a series of twenty lectures in 1876 at the newly established 
Johns Hopkins University ; indeed, after the first series, Gilman did his 
best to make Cooley a permanent member of the Johns Hopkins faculty, 
urging him to undertake the organization of a department of jurispru- 
dence which should embrace history, political economy, and law, with 
full authority to select his own associates. Similar offers came from other 
universities. He was an invited guest at Harvard’s two hundred and 
fiftieth anniversary in 1886 and was honored by an LL.D. degree from 
the venerable institution. It was a proud moment in the life of this 
self-made Westerner who had never seen the inside of college walls as a 
student. 

The clarity with which Cooley wrote and the ease with which he 
could discuss technical subjects in nontechnical terms led to countless 
invitations to address audiences and readers on non-legal subjects. Most 
frequently such invitations came from the field of history, in which his 
most noteworthy achievement was his Michigan—A History of Govern- 
ments, in the ‘‘ American Commonwealth’’ series. Dozens of articles on 
history and government were written for publications ranging from 
almanacs and encyclopedias to the North American Review and the At- 
lantic Monthy. When James Bryce, LL.D. 1887, consulted Andrew 
Dickson White, LL.D. 1867—a colleague of Cooley’s earlier days at the 
University—relative to obtaining American scholars to read critically 
the manuscript of his study The American Commonwealth, White sug- 
gested Cooley; in listing in the Preface to his completed work acknowl- 
edgments of assistance, Bryce placed Cooley’s name first; in the body of 
the text he found occasion to quote Cooley some twenty times. 

There is not the slightest question that from the appearance of his 
Constitutional Limitations in 1868 until his death three decades later 
Cooley was America’s leading authority on constitutional law and that 
he was one of America’s greatest judges. Urging him to accept the in- 
vitation to lecture at Johns Hopkins in 1876, Cooley’s former colleague, 
Judge Isaac P. Christiancy, who had become Senator Christiancy, wrote, 
**T know that among Senators here (all of whom know you by your work 
on Constitutional Limitations), your authority is placed higher than 
that of any man on the Bench of the Supreme Court... .”’ 

Why, then, one asks, was he not appointed to membership in that 
great tribunal? Cooley’s contemporaries asked this question, too, over 
and over again. From the time of the death of Chief Justice Chase in 
1873 until Cooley’s final illness came upon him in the early 1890’s, prac- 
tically every vacancy in the Court was the occasion for bar associations, 
alumni groups, interested individuals, to request (often to demand) that 
Cooley be appointed to the Court. Among the relatively few copies of 
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self-drafted letters which Cooley retained was one expressing gratitude 
to Edwin Willits, A.B. 1855, who, as a member of Congress, was urging 
Cooley’s appointment to the Court in 1881: 


Ann Arbor, Jan. 29, 1881 
Hon. E. Willits 
My Dear Sir: 


I desire to express to you & to all the members of the Michigan 
delegation in Congress my grateful sense of the interest they have 
taken in the proposed nomination of myself to a seat on the bench 
of the Federal Supreme Court. I appreciate their efforts quite as 
sensibly as I should have done had they succeeded, know that their 
failure to succeed was due to no want of zeal on their part. 

I cannot say that I expected the appointment at any time, & 
have felt sure for a considerable time that I should not receive it. 
It early became evident that Mr. Hayes intended to nominate the 
man he has. I am not therefore in any degree disappointed; & I 
hope Mr. Matthews may prove to be the proper man for the place. 


Very truly yours, 
T. M. Cooley 


It is an amazing fact—and one which does not redound to the credit 
of the presidents from Grant to Harrison—that the requests for Coolev’s 
appointment remained unfruitful. Certainly, not one of the twelve men 
elevated to the Court during the period from 1868 to 1893 could match 
Cooley in combined attainments as judge, producer of authoritative 
works on law, and experienced teacher of the law. The historian soon 
learns not to expect too much of most of the six men who occupied the 
presidency during this period; nevertheless, the overlooking of Cooley 
is so conspicuous as to require an attempt at explanation. 

One factor is emphasis on geographical distribution. At a time 
when Supreme Court judges were still doing circuit duty, it was deemed 
imperative that each appointment be allocated to the section comprising 
the particular circuit to be served. This, in effect, reduced the oppor- 
tunities for a potential appointee to one-ninth of the vacancies occurring. 
Specifically, between 1868 and 1893, only two of the twelve vacancies oc- 
curring were in the circuit to which Michigan belonged. 

Political considerations also played an important part. Cooley had 
been a Republican from the early days of the party; three times he was 
elected to the State Supreme Court as a Republican. But he was sus- 
pected of voting for Cleveland in 1884, and he was openly critical of 
the high tariff policy of the party. To Republican presidents he was 
hardly a ‘‘sound’’ man. As far as Cleveland was concerned, no vacancy 
oceurred in the Court prior to his appointment of Cooley as a member 
of the Interstate Commerce Commission; after this event Cooley him- 
self expressed the conviction that Cleveland would not consider trans- 
ferring him to the Court because the Interstate Commerce Commission 
position was so much more difficult to fill. 
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With his strong New England reserve Cooley refrained, in both his 
diary and his letters, from any direct expression of disappointment, but 
his frequent references to the concern of others in the matter lead one 
to suspect that he shared his friends’ eagerness for this particular form 
of recognition of his talents as an interpreter of the law. Speculation as 
to how Supreme Court history during the last third of the nineteenth 
century might have been affected by Cooley’s membership leads one in- 
evitably to the conclusion that the failure of his friends’ efforts to have 
Cooley elevated to the great tribunal was a catastrophe. With Cooley as 
a member, the Court personnel would have been impressively strength- 
ened; with the benefit of his incisive mind it would have found much 
easier the solution of the baffling constitutional problems of the post- 
Reconstruction period. 

Meanwhile, Cooley’s rise in the professional world had been paral- 
leled by his advancement as a man of affairs. Throughout his service 
on the faculty of the University of Michigan he had, in contrast to most 
of his colleagues, other sources of income. From 1859 to 1864 he re- 
ceived the profits from the volumes he brought out as Supreme Court 
reporter; from 1864 to 1885, salary as a Justice of the State Supreme 
Court ; from 1868 on, a steadily mounting income from his writings and 
his lectures. 

In 1853 when, at the age of twenty-nine, he temporarily left the pro- 
fession of law to enter the real estate business in Toledo, his skill in 
business astonished his friends, who thought of him as primarily a 
literary man. His return to Adrian in 1854 marked his complete re- 
conversion to the law. When, however, his various professional activities 
began, in the 1860’s, to bring a considerable return, his interest in busi- 
ness was kindled anew. An immediate incentive toward investment was 
the embarkation of his son Eugene, A.B. 1870, upon a business career 
following graduation from the University. This incentive was doubled 
a few years later when a second Cooley son, Edgar, A.B. 1872, began the 
practice of law in Bay City. Partly to assist his young sons, partly for 
investment purposes, Cooley (with his neighbor, James Clements) con- 
tributed heavily to the financing of a manufacturing establishment in 
Bay City, and gas works and wagon works in Lansing. Both sons pros- 
pered ; so, too, did most of Cooley’s business ventures, with further sub- 
stantial increment to his income. 

The income was needed for the sort of life Cooley wanted to live. 
He had a large family to support, and among his numerous relatives were 
several who, from time to time, turned to him for financial assistance. 
Despite a natural shyness he loved companionship and was tremendously 
interested in people. Accordingly, the Cooley family progressed from 
residence in one of the four ‘‘ Professors’ houses’’ on the campus (Eugene 
Cooley, eighty years later recalled that as a nine-year-old, his happiness 
in this house had been marred when his rabbits were killed by President 
Tappan’s dog, next door), to a somewhat larger house on Maynard 
Street, thence to a commodious stone house which the Judge in the 1860’s 
built on State Street at the foot of South University Avenue. This 
home, enlarged in 1883, was, until the death of Mrs. Cooley in 1890, one 
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of the chief social centers in Ann Arbor; as the residence of one of the 
University’s greatest men it was a landmark to thousands of students 
until in 1916 it was torn down to make way for the building of the 
Michigan Union. 

Among the homes of faculty families, the Cooley house was, next to 
the President’s residence and the octagonal house of Alexander Winchell 
on North University Avenue, probably the best known to University 
students. Because of the distinction of its owner, of the closeness of the 
Cooleys to the Angells, and of the fact that for twenty-five years the six 
Cooley children were growing up there! (Eugene had graduated from 
the University before Thomas Benton and Mary were born), the Cooley 
home was a spot of peculiar interest to the campus. 

Except for Thomas W. Palmer, A.B. 1876 (nunc pro tunc 1849), and 
J. Sterling Morton, A.B. 1858 (nunc pro tunc 1854), the subjects of the 
sketches in this volume belong to the Cooley period of the University. 
For those who were law students this meant classroom relationship with 
Cooley throughout the two-year course, with usually six courses under 
his direction, since the shortage of faculty members required an alterna- 
tion of courses every two years. Even those students who were not in 
the Law Department had much opportunity to profit from his instruc- 
tion. For several years Cooley gave courses in constitutional law and 
constitutional history in the Department of Literature, Science, and the 
Arts. Perennially, he accepted invitations to address the Students’ 
Christian Association, to give moral discourses, to speak on public oc- 
easions. Thus, Lawrence Maxwell, B.S. 1874, A.M. (hon.) 1893, LL.D. 
1904, Alfred Noble, C.E. 1870, LL.D. 1895, William E. Quinby, A.B. 
1858, A.M. 1861, LL.D. 1896, Henry T. Thurber, A.B. 1874, Edwin 
F. Uhl, A.B. 1862, A.M. 1865, and Edwin Willits, A.B. 1855, A.M. 
1858, who were not enrolled in the Law Department, nevertheless prob- 
ably sat frequently at the feet of Judge Cooley. 

Unless one has read Cooley’s writings, the high praise which Cooley’s 
auditors invariably paid to his effectiveness as a teacher is hard to recon- 
cile with the facts of his physique and appearance. Cooley had a high— 
almost falsetto—voice, was awkward in bearing, slight of build, almost 
shy in manner; certainly he possessed little of the glamour which in his 
day was regarded as a prime requisite for a public speaker. But in com- 
position and exposition he was a master. Clarity, the quality which 
above all others inspires confidence in a listener, was the most distinctive 
attribute of his style. Cooley’s expression was not unembellished, how- 
ever. Although his style was not flowery, he chose words for their sound 
as well as for their sense. ‘‘President Gilman persists in expressing 
admiration of the English of my lectures, as he did last year,’’ he wrote 
his wife at the time of his second series of lectures at Johns Hopkins, 
**He told me last night he thought it superior to Professor Child’s.’’ 





1 Eugene F. (1849-1938), A.B. 1870; Edgar A. (1852-1914), A.B. 1872, law 1872- 
73; Fanny C., later Mrs. Alexis C. Angell (1857-1932), Literary Department, 1873-74, 
1875-76; Charles H. (1864-1929), A.B. 1887, Ph.D. 1894; Thomas B. (1871-1945), A.B. 
1891, M.D. 1895; Mary B., later Mrs. G. W King (1873-1944), PhB. 1900. 
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President Gilman was a man of action and may have overrated directness 
of style; nevertheless, to be adjudged by one of America’s leading uni- 
versity presidents as superior in written expression to Francis J. Child 
was no mean compliment—especially to a man so largely self-taught as 
was Cooley. 

Another quality which made Cooley impressive to his auditors was 
character. A transplanted Yankee Puritan, he revealed to a marked ex- 
tent the beneficent effects which transplantation often brings. The better 
elements of Yankee Puritanism were accentuated in him; to a striking 
degree, its more conspicuous faults were attenuated. Kindness, con- 
sideration of others, a high sense of duty, deep sincerity, intense devo- 
tion to work, thrift, complete honesty, generosity, and interest in religion 
were among the traits which most conspicuously, marked him. Overseri- 
ousness and impatience were apparently his most outstanding faults; 
together with his exaggerated zeal for work, these must sometimes have 
tried the tempers of other members of his family, yet his obvious devo- 
tion and self-sacrifice were effective counteracting agents. Cooley was 
always doing things for someone else; giving or lending money to rela- 
tives, friends, students; remonstrating with his son for not appreciating 
the housekeeping burdens of his daughter-in-law ; encouraging his young 
neighbor, Irving K. Pond, C.E. 1879—who, much to his father’s disgust, 
had ambitions to be an artist—by presenting him with his first book on 
art and by commissioning him to draw a set of cartoons of the Cooley 
family (the set, alas, has been lost!) ; devoting hours of time to counsel- 
ing young men with respect to the law. 

In view of Cooley’s natural reserve and the fact that he was ob- 
viously busy, the freedom with which people came to him for advice 
and assistance is astonishing. He was repeatedly being importuned for 
legal advice, for his judgment on matters of business, for criticism of 
the literary efforts of others, for financial help, even for counsel in mat- 
ters of love! Except when they exceeded the bounds of propriety, his 
generosity in meeting these demands was never failing. 

Those who came to Cooley for counsel in their love affairs were per- 
haps prompted to do so by the obvious success of his own marriage. 
Mary Horton Cooley was a remarkably fine woman. Intelligent, sensi- 
ble, self-sacrificing, with broad sympathies and a high degree of toler- 
ance, she proved an excellent helpmate. The hundreds of letters which 
passed between her and her husband during his many absences from 
home reveal character and ideals of the highest order. At the time of 
her death in 1890, President Angell, in expressing his own and Mrs. 
Angell’s sorrow, wrote, ‘‘I think that we never formed a stronger at- 
tachment to any person. She seemed to me one of the rarest and sweet- 
est characters I ever knew.’’ 

At the time of this statement, the Angells had known the Cooleys 
for nearly twenty years. Almost from the moment of the Angell’s ar- 
rival in Ann Arbor in 1871, the two families had been very close. It was 
most natural that the newly arrived president should have rejoiced 
that the deanship of the Law Department was in the hands of a man 
who had an established reputation as a scholar, teacher, administrator, 








868 I. C. C. PRACTITIONERS’ JOURNAL 





and, in addition, years of experience in state government. Here was a 
man who, five years older than the new president, could be relied upon 
for sound and selfless advice. It soon became apparent that Mrs. Cooley 
was wholly trustworthy as a conveyor of information: over and over 
Mrs. Cooley’s letters to her husband reveal this confidence. ‘‘Mrs. Angell 
tells me’’ she wrote, for example, in 1882, ‘‘that the Dr. finds the 
finances of the University in a fearful condition—worse than they have 
ever been since he has had anything to do with them. But very likely 
he wrote you something of it. He is greatly worried and nearly sick 
Mrs. A. says. She said she would not mention it to any one else, but she 
knew he would consult you about it, as soon as he saw you at least.’’ 
Cooley, on his part, was deeply attracted to Angell, who had the ur- 
banity and sophistication that Cooley himself lacked. 

The two families became especially intimate after the marriage in 
1880 of Fanny Cooley to Alexis C. Angell, A.B. 1878, LL.B. 1880, LL.D. 
1915. Young Angell began the practice of law in Detroit; before long 
Cooley came to employ him in the editing and revising of his works. 
This assistance became all the more necessary because of the multiplica- 
tion in the early 1880’s of Cooley’s professional tasks. During the years 
from 1880 to 1885, Cooley, besides preparing several scores of opinions 
for the Michigan Supreme Court reports, and bringing out the third 
edition of his Blackstone’s Commentaries and the fifth edition of his 
Constitutional Iamitations, published his General Principles of Consti- 
tutional Law in the Umted States, his Michigan, a History of Govern- 
ments, and a dozen or more articles for law reviews and encyclopedias. 
Meanwhile he was giving frequent addresses, and carrying on his heavy 
duties as professor (and dean until 1883) in the Law Department and 
as judge of the State Supreme Court. 

Among the tasks Cooley performed during this period, however, 
peculiar significance, in the light of his subsequent career, attaches to 
those in a field which first engaged his interest in 1882—the field of 
railroad regulation. In January of this year he accepted an invitation 
extended by the Trunk Line Executive Committee, representing five 
eastern railways, to serve with Judge Allen G. Thurman, of Ohio, and 
the Honorable Elihu B. Washburne, of Illinois, as member of a com- 
mission to hear arguments by various trade bodies regarding differences 
in railway rates to and from the various terminal Atlantic ports, to 
process the information collected, and to report the conclusions to the 
railway companies. The reason for this invitation was mounting dis- 
content over differentials in rates from Chicago and other western points 
to New York, as compared with those to Philadelphia and to Baltimore. 

Some seven weeks of Cooley’s time from February to July of 1882 
were taken up by the work of the commission, which held hearings 
in New York, Philadelphia, Baltimore, St. Louis, Louisville, and Toledo, 
and sessions for consultation and deliberation in Toledo and New York. 
Observers quickly noted that Cooley outdistanced his colleagues in ener- 
getic and intelligent attack upon the problems before them. In April 
he was invited to accept membership, at a salary of $7,500, in the per- 
manent Board of Arbitration of the Trunk Line Commission. Because 
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of his obligations to his judgeship, Cooley declined the offer. After the 
final meeting of the Rate Commission in July, he again devoted himself 
to the law, and particularly to his writing in this field. In November, 
1882, he began his teaching in the newly founded School of Political 
Science in the University, finding increasing pleasure in this particular 
work as the course developed. 

Cooley had a deep interest in politics. Though he was a Repub- 
lican, the fact that he came from that wing of the party which had a 
Democratic background made ticket-splitting much easier for him than 
for those Republicans whose background was Whig. At any rate, in 
the fall of 1882, Cooley reported in his diary that except for the nom- 
inees for governor and lieutenant governor, he had not the slightest 
interest in the Republican ticket, except in the defeat of the Republican 
candidate for senator. A few days after the Democratic victories, he 
remarked casually, ‘‘It seems probable now that the Democrats will elect 
the next President,’’ adding, however, ‘‘It is very doubtful if as a party 
they can be induced to take ground in favor of a radical revision of the 
present iniquitous tariff.’’ 

To his diary Cooley confided his intense interest in the 1884 presi- 
dential campaign. Inevitably, he was attracted to Cleveland, who, with 
his honesty, courage, directness, and common sense, came closer to 
Cooley’s simple democratic ideals than had any other presidential can- 
didate since Lincoln. It was more than a coincidence that a statement 
which Cooley wrote in 1877, ‘‘a public office is a public trust,’’ should, 
when used by Cleveland in his campaign, have been attributed to Cleve- 
land’s authorship. Cleveland may have independently invented the 
expression, for the principle enunciated is as typical of one of these men 
as it is of the other. 

Nevertheless, despite his personal support of the Cleveland can- 
didacy, Cooley was discreet in publishing his views. In September, Don 
M. Dickinson, LL.B. 1867, sent him a copy of a letter received from 
Senator A. P. Gorman, asking whether it was true that Cooley, not- 
withstanding his election to the bench by Republican votes, was ‘‘in 
reality a believer in the Jeffersonian theory of government.’’ Pointing 
out that as a faculty member of a law department ‘‘where a large por- 
tion of the young lawyers of the Northwestern states were educated”’ 
and as the author of the Constitutional Limitations his political views 
had great weight, Gorman asked Dickinson to let him know where the 
judge stood in the current campaign. Dickinson’s accompanying letter 
showed him obviously anxious for Cooley’s views, but Cooley in a con- 
fidential reply expressed unwillingness to say anything for publication 
at the time. He admitted feeling very strongly ‘‘upon some questions, 
in respect to the candidacy of a particular person’’ but added, ‘‘while 
I remain on the bench I esteem it my first duty to preserve so far as I 
may possess it, the confidence of the public in my entire freedom from 
party or other bias in respect to all questions which may possibly come 
before me judicially.’’ 

To his diary, however, Cooley was frank with respect to his voting: 
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Tuesday, Nov. 4. A wet day. I spent it in judicial work. Of 
course, I voted in the morning, depositing a ballot for Cleveland & 
for Begole (for Governor). I voted for Cleveland as a protest 
against public dishonesty & for Begole as a rebuke to Alger for 
outrageous expenditures of money in the caucus. 


In a confidential letter of congratulation to Vice-President-elect 
Thomas A. Hendricks, he stated somewhat more fundamental reasons 
for his rejoicing over the Democratic victory : 


I was never reconciled to the manner in which a President was 
made in 76, & I have been long tired of the assumptions of those 
politicians who have held the views of power until they have come to 
look upon the government as an appurtenance to a political party, 
& any attempt at a change of rulers as a sort of treason. Moreover 
I have never unlearned my early lesson in Constitutional law, & 
still believe the States have rights which even at Washington are 
entitled to respect. 


In his immediate relationship to politics Cooley was destined short- 
ly to have an unpleasant experience. His term for Justice of the 
Supreme Court was to expire at the end of 1885. Despite considerable 
thought of not running for re-election, he finally consented to be a can- 
didate in the spring election. He was badly defeated at the polls. There 
is some evidence that endorsement by the Prohibition Party, opposition 
by the Knights of Labor, and dissatisfaction with Cooley’s railroad con- 
nections played important roles in the defeat. Nevertheless, President 
Angell was probably not far wrong when he attributed Cooley’s defeat 
to the current ‘‘ Democratic Deluge, sure to submerge even the mountain 
tops.”’ 

Cooley assured Angell that he was not deeply concerned; it is im- 
pressive, however, that in his diary, which received his full confidence, 
his defeat at the polls is scarcely mentioned. Coming after three suc- 
cessive elections to membership in the Court, and more than twenty 
years of service in that body, it could scarcely have been less than a 
shock to him. His term was not to end until January 1, but he chose to 
resign at the end of the summer. Reflecting on the previous year’s de- 
velopments in his political career, Cooley can hardly have escaped the 
conclusion that voluntary resignation from the Court in 1884 and public 
support of Cleveland would have served him better. He could thus, at 
least, have spared himself the humiliation of having lost the election. 
Whatever sentiments of this sort he may have had were no doubt ag- 
gravated by some of the thoughts expressed in a ‘‘private and confi- 
dential’’ letter from his friend Don M. Dickinson reporting an inter- 
view with the President and Secretary of the Interior L. Q. C. Lamar, 
shortly after the inauguration in March: 


Michigan was somewhat discussed owing to the nature of my 
own business with the President and Secretary. The President 
himself first mentioned your name and in such high terms of praise 
as would have gratified your most sincere admirers 
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Owing to the future outlook, and the needs of this administra- 
tion, I cannot help regretting with more and more conviction, that 
we could not have had you with us publicly, and that your relations 
with the Opposition have been renewed. I know that this regret is 
deepened by my own sincere admiration for you, and my earnest 
pride in you as a Michigan man. Michigan needs you more in those 
places which are seeking, and will seek strong men under this ad- 
ministration, than you will need any place which you might per- 
sonally desire. I am ambitious for the State, and it is a real bitter- 
ness to me that what would seem to be a series of accidents, should 
even retard the advancement of yourself—an advancement of which 
my party could be proud, and an advancement which the opposition 
has for years—and shamefully neglected. 


Having resigned his professorship in the Law Department the 
previous year, Cooley was now, for the first time in nearly thirty years, 
without a salaried position. Nevertheless, he at first resisted President 
Angell’s persistent invitation that he return to teaching. In August, 
however, he accepted a new position as professor of history and dean of 
the School of Political Science at a salary of $2,200; a part of his duty 
was to give a course of lectures on constitutional law for the law students 
as well as for the students of the School of Political Science. 

Cooley must have felt, in the fall of 1885, that a new era was be- 
ginning for him. For more than a quarter of a century, ever since he 
had become reporter of the Court in 1858, he had been required to 
spend a considerable amount of time, every three months, away from 
home. Now the tedious journeys to Lansing (since 1879, all of the 
quarterly sessions of the Court had been held there) were over; except 
for his teaching duties, his time was henceforth to be his own. To be 
sure, he would miss the $4,000 annual salary, but he could count on an 
increasing income from his writings and from services in railway mat- 
ters; he might even undertake a career as a practicing lawyer. In fact, 
in 1884 he had seriously considered opening a law office in Chicago with 
his son-in-law. 

Having returned to teaching, however, Cooley characteristically de- 
voted himself wholeheartedly to the work—particularly to his course on 
constitutional history, a new one to him. At the end of the semester, 
he listed in his diary the topics of the twenty-nine lectures delivered 
and noted with satisfaction that ‘‘quite a number of the intelligent ladies 
of the city attended regularly, Mrs. Angell among them.’’ (Cooley— 
perhaps because he was married to one of them—had a very high re- 
spect for the opinions of intelligent women.) The meetings of his his- 
torical seminary course he found increasingly interesting: ‘‘I dreaded 
them at first, but think I shall like them after a little, and make them 
interesting to myself as well as to the students.’’ 

In the spring of 1886, he served as arbitrator for the Association of 
the Railroads of Kentucky, Tennessee, and Arkansas; also as the arbi- 
trator in a lumber controversy. In 1884, he had heard and determined 
certain controversies pending between railroads running east from 
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Chicago. It was apparent that more and more he was coming to be re- 
garded as an authority on railroad administration, on the practical as 
well as on the theoretical side. In September, 1886, Professor E. R. A. 
Seligman of Columbia College wrote him requesting copies of Cooley’s 
articles on railroads for use in his classes. 

In December, 1886, Judge W. G. Gresham of the Seventh United 
States Judicial Circuit, appointed Cooley receiver of the Wabash Rail- 
road property east of the Mississippi in his circuit, with full authority 
to select his own subordinates. The appointment was widely acclaimed, 
and Cooley entered upon his new duties with enthusiasm. The work 
required his presence in the Wabash offices in Chicago, or at other im- 
portant points of the system, from Monday to Friday. Saturdays and 
Sundays he spent in Ann Arbor. 

Cooley welcomed the opportunity to be at home for the week end 
not only to see his family, to which he was deeply devoted, but also be- 
cause it permitted him to attend his home church, for despite the fact 
that he never formally ‘‘joined church,’’ he was a most faithful church 
attendant. His attendance was always meticulously recorded in his 
diary, with the subjects of both morning and evening sermons noted and 
usually a comment on the quality of the discourse. In Ann Arbor, the 
Cooleys worshipped with the Congregationalists; but absence from Ann 
Arbor—and Cooley’s absences were many—was never used as an excuse 
for staying away from church. Indeed, to read Cooley’s diary is to 
learn the names of the outstanding preachers of the various cities he 
visited. It is obvious that he went to church not only to satisfy his re- 
ligious instincts, but to enjoy the sermons. At Harvard’s two hundred 
and fiftieth anniversary, the Cooley’s were the special guests of Dean 
and Mrs. C. C. Langdell. There was only one sour note in Cooley’s ac- 
count of the generous hospitality accorded them: ‘‘The Langdells are 
stiff Episcopalians, and as they were going to their own church in the 
morning, we went with them. We thus lost Dr. Peabody’s address— 
had instead the reading of a pastoral letter from the Bishop.’’ Sparse 
fare, indeed, for a staunch nonconformist! 

Sunday for the Cooleys was a day apart; not severely puritanical, 
but a day for church and Sunday school, for reading, walks, and quiet 
calls. Cooley frequently expressed his annoyance when Sunday callers 
introduced such subjects as law or business. Thus, it is noteworthy 
that he entered no such expression in recording a particular call on 
Sunday, February 13, 1887: 


In the afternoon Don M. Dickinson called, having come out 
from Detroit that he might learn whether I would decline a com- 
missionship if it was offered to me. We had considerable conversa- 
tion on the subject, & it ended in my saying I was not a candidate, 
but the public interests involved were so great that if the President 


thought my appointment desirable I should not feel at liberty to 
decline. 


Cooley was not surprised at the character of Dickinson’s errand. 
Two days before, he had written his wife: 
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I really begin to think I am in danger of being named on the 
Railroad Commission. The president I am told is talking about it, 
& though there is nothing conclusive in that, it indicates a danger. 
I don’t think there is anything in it for one to feel elated over. 


On March 11 came the formal invitation, in the form of a four-page 
letter written in President Cleveland’s own hand on ‘‘ Executive Man- 
sion’’ stationery : 


Hon. Thomas M. Cooley 

My Dear Sir: Ever since the duty of appointing commissioners 
under the law to regulate Inter State Commerce has devolved upon 
me, & the subject has challenged the attention of the public, your 
name more than any other has been in mind & has been the oftenest 
mentioned in connection with such a place. 

T have had an idea that you could be induced upon considering 
the public usefulness which would be accomplished by you as a 
member of the board, to consent to your selection as one of these 
commissioners. 

It is almost necessary to a successful administration of this law 
that the confidence of the people in the men to whom it is entrusted 
should be gained at the outset. This will be secured very largely by 
your appointment, & I earnestly ask you to consent to serve us all 
in the capacity mentioned. 

If this involves a sacrifice I beg you to make it for the public 
good. I will give you if you consent a long or short term as you 
desire, & will do my very best to appoint with you able & patriotic 
men. 

I should be glad to be informed of your decision as early as 
practicable; & in view of the desirability of completing the organ- 
ization of the commission speedily, should be glad to receive your 
answer by telegraph. 


Yours sincerely, 
Grover Cleveland 


Under the terms of the Interstate Commerce Act, the five commis- 
sioners were to select their own chairman. It is clear from Cleveland’s 
letter that the President expected Cooley to be chosen—as he was— 
to this post; this is also evident in the fact that he asked Cooley to name 
the date of the first meeting of the commission. Cooley chose March 31. 

It was accordingly necessary for Cooley to close up speedily his 
work as receiver. He had enjoyed the receivership, and apparently his 
associates had enjoyed having him with them, for he wrote his wife, 
“‘T think I can safely say everybody from the Judge (Gresham) to the 
colored messenger boy was sorry to see me go.’’ The judge-professor 
had made good in an important business position. Benefits had been 
mutual; the railroad had experienced a thorough reorganization, and 
Cooley had gained a firsthand knowledge of the intricacies of a large 
railway system. 
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Cooley had been deeply interested in the railroad problem ever 
since his arrival in Michigan in 1843. Adrian, his first Michigan home, 
was then already something of a railroad center—marking the inter- 
section of the Erie and Kalamazoo Railroad (the first railroad west of 
the Alleghenies) and the Michigan Southern, which was being rapidly ex- 
tended westward from Monroe to Chicago. During his newspaper editing 
days, in 1852-53, he had championed the adoption of a ‘‘general railroad 
law’’ which would provide for the general chartering of railroads, replac- 
ing the requirement of a special charter for each new road. From 1858, 
as his various state positions necessitated frequent and extensive travel, 
he had abundant occasion to appreciate the importance of railroad serv- 
ice. As far as the more recent years were concerned, so lively minded 
a man as Cooley could not have escaped concern over the railroads, for 
the matter of their regulation—what form it should take, how far it 
should go, and by whom it should be exercised—constituted one of the 
country’s greatest problems. 

From the 1870’s, the people had been continuously hearing about 
the evils and the dangers of pools, passes, rebates, under-billing, dis- 
crimination in rates, not to mention the frequent charges of corruption, 
‘undue influence,’’ and intimidation. The first attempts at government 
regulation of the railroads had generally taken the form of state action, 
with the individual state legislatures setting up railroad commissions. 
Important as the commissions were, they fell short of effective cure of 
the chief railroad evils, and by the middle of the 1880’s, there was wide- 
spread demand for a federal regulatory commission. Accordingly, the 
first Congress of the Cleveland administration in its second session 
passed the famous Interstate Commerce Act of 1887. 

The Interstate Commerce Act was important not merely as an effort 
to provide a solution for an immediate problem, but chiefly because of 
the character of the solution proposed. Throughout nearly a century of 
existence, the Federal government, except for the early experiment 
with the establishment of the Bank of the United States and a persistent 
employment of protective tariffs, had pursued a laissez-faire policy to- 
ward business and industry; whatever action had been taken had been 
with the intent to be helpful, not regulatory. Now, in 1887, Congress 
set up a permanent regulatory commission of potentially great power. 

There were many critics of this step. The Constitution empowers 
the Congress ‘‘to regulate Commerce ... among the several states... .”’ 
In the Interstate Commerce Act, Congress chose to delegate some of 
this power to an agency of its own creation—an agency whose personnel 
was to be appointed by the President and the Senate, and whose power, 
though nominally administrative, was likely to become at least quasi- 
judicial. Accordingly, critics were prompt not only to question the 
extent of delegation of power, but also to charge that into a government 
which the framers of the Constitution had intended to consist of three 
separate and balanced departments, Congress was now thrusting a 
fourth. 

Whatever may be said of the merits of the arguments of the critics, 
the twentieth-century historian sees clearly that the adoption of the 
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Interstate Commerce Act did indeed constitute a turning point in Amer- 
ican history. Congress had learned how to give a double use to its 
powers; how to exercise them for regulation as well as for stimulation. 
It had discovered how to achieve a Jeffersonian end by a Hamiltonian 
means. At least, Congress thought it had made this discovery ; whether 
or not it had proved over-optimistic depended largely on the manner 
in which the first commission performed the functions entrusted to it. 
If the commission proved weak, the old policy of laissez-faire could go 
on untrammeled ; if, on the contrary, the agency proved virile and effec- 
tive, the precedent for federal regulation would have been established, 
with the inevitable ultimate consequence of vastly increased federal 
power. 

Which of these roles was to be chosen by the commission depended, 
of course, largely upon the character of its original membership. Cooley’s 
fellow commissioners were, like him, lawyers. The act provided that not 
more than three might be selected from a single political party. Cleve- 
land named three Democrats: William R. Morrison of Illinois, Augustus 
Schoonmaker of New York, and Walter L. Bragg, of Alabama. Cooley 
was counted a Republican; the other Republican was Aldace F. Walker, 
of Vermont. Bragg had been president of his state’s railway commis- 
sion; Walker had been active in the promotion of state legislation with 
respect to the railroad problem. 

Upon assembling in Washington, the commissioners promptly as a 
group paid their respects to the Chief Executive. Cooley reported to 
his wife with some satisfaction that the President was very cordial. ‘‘I 
have reason to think he is much pleased with the reception which has 
been accorded to his appointment of Commissioners,’’ he remarked, 
adding, ‘‘I expect to like them all. They are evidently all men of 
ability.’’ 

Nowhere has the task faced by the new commission been more clear- 
ly defined than in the opening pages of its first annual report, drafted 
by Cooley. In the unimpassioned, direct, objective style so typical of 
him, he described how in the course of railway development in the 
United States the public had become alienated; he then explained how 
the act purposed to remedy the situation. 

As was to be expected of one of his experience and interests, he 
began his report with a historical statement, pointing out how vastly 
commerce had changed in character since the framers enumerated as 
one of the powers delegated to Congress, the regulation of commerce 
among the several states. He explained why the power had been little 
used at first; how the invention of the steamboat had impelled steps 
in the regulation of maritime interstate commerce; and how the essen- 
tially intrastate character of the early railroads (and canals, as well) 
had left them apparently outside the realm of the interstate power of 
Congress. In these earlier years, when the power of the Federal gov- 
ernment had been exercised at all, it had been by way of negation, 
rather than affirmation—that is to say, by the federal courts’ restraint 
of excessive state power when it appeared. The effect of all this was, 
he explained, ‘‘to leave the corporations, into whose hands the internal 
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commerce of the country had principally fallen, to make the law for 
themselves in many important particulars—the State power being in- 
adequate to complete regulation, and the national power not being put 
forth for the purpose.’’ As for regulation under the common law, 
Cooley went on to say, adequate remedy was not possible, chiefly, per- 
haps, because railroad transportation was wholly unknown to the com- 
mon law. 

In their double role of governing their own corporate affairs and at 
the same time of very largely determining at pleasure what should be 
the terms of their contract relations with others, those who controlled 
the railroads, Cooley explained, were able to determine in great measure 
what rules should govern the transportation of persons and property. 
This ‘‘indirect and abnormal law-making’’ was ‘‘exceedingly unequal 
and often times oppressive,’’ leading to overinvestment in railroad 
schemes, ruinous competition, instability, and gross inequities in rates 
(‘‘the memorandum-book carried in the pocket of the general freight 
agent often contained the only record of the rates made to the different 
patrons of the road, and it was in his power to place a man or a com- 
munity under an immense obligation by conceding a special rate on one 
day, and to nullify the effect of it on the next day by doing even better 
by a competitor’’). Other evils resulting from this ‘‘abnormal law- 
making’’ were unjustified influence in the making and breaking of 
“‘trade centers,’’ and enormous abuse of the practice of giving ‘‘passes,”’ 
particularly to public officials (‘‘for if any return was to be made or 
was expected of public officers, it was of something which was not theirs 
to give, but which belonged to the public or to constituents’’). 

It was characteristic of Cooley, however, that he should have de- 
clared that even greater and more pernicious than these evils themselves 
were their indirect consequences, ‘‘for they tended to fix in the public 
mind a belief that injustice and inequality in the employment of public 
agencies were not condemned by the law, and that success in business 
was to be sought for in favoritism rather than in legitimate competition 
and enterprise.’ Thus, they built up a class feeling and embittered the 
relations between those who for every reason of interest ought to be in 
harmony. 


Accordingly, adequate power should be put forth to bring these 
great evils to an end: 


Railroads are a public agency. The authority to construct them 
with extraordinary privileges in management and operation is an 
expression of sovereign power, only given from a consideration of 
great public benefits which might be expected to result therefrom. 
From every grant of such a privilege resulted a duty of protection 
and regulation, that the grant might not be abused and the public 
defrauded of the anticipated benefits. 


The state legislatures, however, had proved inadequate to establish 
satisfactory regulation ; the Federal government had to do with the com- 
merce which these artificial entities of state creation might be concerned 
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in; Congress, then, in the 1887 Act to Regulate Commerce had laid down 
certain rules to be observed by the carriers to which its provisions ap- 
plied. These rules were emphatically rules of equity and equality 
‘‘which if properly observed, ought to, and in time no doubt will, re- 
store the management of the transportation business of the country to 
public confidence.’’ Equity, equality, public confidence—here were 
ideals toward which Cooley, with his long judicial training, his puritan 
conscience, and his Jeffersonian faith, could give implicit devotion. 

It was most impressive that in embarking upon this first adventure 
in regulation by commission, the object of regulation should be so vast 
an industry. Railroad mileage in 1887 was almost 140,000; the number 
of corporations represented was more than fourteen hundred; total cost 
of construction and equipment had been more than seven billion dollars, 
and the funded debt of the companies was nearly four billion. ‘‘The 
regulation of no other business,’’ declared Cooley, ‘‘would concern so 
many or such diversified interests or would affect in so many ways the 
results of enterprise, the prosperity of commercial and manufacturing 
ventures, the intellectual and social intercourse of the people, or the 
general comfort and convenience of the citizen in his every-day life.’’ 

While the commissioners were all able men, there is overwhelming 
evidence that Cooley dominated the body. Certainly, he did far more 
than his share of the work. ‘‘Morrison told Mr. Angell yesterday,’’ he 
reported in his diary, ‘‘that I liked to do the work and the others liked 
to let me do it; which is very near the fact.’’ Besides bearing the chief 
burden of the work, he had difficult responsibilities with respect to per- 
sonnel matters: one of the commissioners had inordinate political am- 
bitions, another was objectionable to some of his colleagues because of 
what Cooley sarcastically referred to as his ‘‘plantation manners,’’ and 
a third was difficult because of excessively sensitive feelings. 

These difficulties were the more serious because of the heavy work 
load of the commission, a load made much heavier by the necessity of 
conducting long hearings in various parts of the country. During the 
year 1887, hearings in points ranging from Atlanta to St. Paul, and from 
New Orleans to Rutland, Vermont, occupied more than one-eighth of 
the time. In 1889, hearings were held from coast to coast, taking, in all, 
more than two months of the year. Not all of the commissioners found 
it convenient to attend all of the hearings; Cooley, however, was in- 
variably there. 

Moreover, returning to Washington from these strenuous trips af- 
forded no rest. The daily routine there was taxing, and, as time went 
on, became more and more burdensome. More than one hundred cases 
came before the commission during each of the years of Cooley’s mem- 
bership. A calendar of the points decided during the first four years 
occupies eighty pages of the Fourth Annual Report and is forcefully 
impressive evidence not only of the amount of work accomplished, but 
also of the orderliness of the accomplishment. 

By 1890, the clerical staff of the commission had increased to more 
than one hundred. This was in part attributable to the statistical work 
assumed under the able direction of Henry Carter Adams, whose ap- 
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pointment as statistician Cooley had obtained in 1888. In general, how- 
ever, the increase in staff was indicative of an increase in Cooley’s re- 
sponsibilities rather than of a sharing of his work. In the fall of 1887, 
when he had been chairman for half a year, there appeared in his diary 
the first of a series of complaints that he was feeling the strain of over- 
work. Only a brief while before he had boasted of his great capacity 
for work; now he recorded, ‘‘I am tired, tired, tired.’’ 

With his presence now required in Washington so much of the time, 
it might have been expected that Cooley would move his family there, 
as did some of the other commissioners. Cooley did not; Ann Arbor and 
his multiple family ties in Michigan meant too much to him. Invariably, 
as a vacation approached, the entry in his diary outlining the things 
he expected to do before departure would end with the words, ‘‘and 
then home!’’ 

Despite his heavy duties, however, his time in Washington was not 
devoid of social life. The various members of the Supreme Court, sev- 
eral of the cabinet officers—including, of course, Dickinson—and other 
notables entertained him. When Mrs. Cooley visited him, the social 
engagements multiplied and included tea at the White House. During 
the weeks when President Angell was in Washington in connection with 
the Fisheries Commission, the two friends saw each other frequently 
and were entertained together. It was at this time that Cooley recorded 
in his diary, no doubt chuckling as he did so: 


The Free Press of today contains a clipping from the New York 
Sun descriptive of Prest. Angell & myself, who are said to be great 
friends but wholly different in characteristics. The President is 
fond of society, for which I care nothing; he is plump, while I am 
thin & spare; he is particular about his dress, while I wear a shock- 
ing hat & a threadbare coat & so on. It is amusing, & has just 
enough vraisemblance to give point to what is said. 


One wonders whether association with Supreme Court justices may 
not have given Cooley nostalgia for the far quieter judicial life he knew 
so well. Despite the heaviness of his work, however, he derived a great 
deal of satisfaction from his position. It was pleasant to have the com- 
mission receive general commendation from the press and particular 
congratulations from experts in the field, such as Professor Arthur T. 
Hadley of Yale. It was more than pleasant to have President Cleveland 
remark: ‘‘You fellows are the only men I ever appointed to office who 
never give me any trouble.’’ Cooley must have been well aware that 
all thoughtful observers attributed the success of the commission to him. 
And what Republican—for Cooley was still at least nominally of that 
designation—would not have been flattered to be specially summoned 
by President Cleveland, as was Cooley, to discuss Don M. Dickinson, 
just prior to his appointment as Postmaster General ? 

In some respects the commission work was not greatly different 
from work on the bench. Cases were heard, arguments presented, de- 
cisions reached, opinions written. Indeed, Cooley’s judicial experience 
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and the lawyer membership of the commission made it inevitable that 
its proceedings should take on much of a courtroom character. There 
was, however, one extremely important difference. While the commis- 
sion had duties of a quasi-judicial character impressed upon it, involv- 
ing the investigation of important and intricate questions, it had not 
been given the power of enforcing its orders by its own powers. This 
was later to prove an increasingly serious handicap, for the federal 
courts in many instances failed to be the bulwark of defense which the 
commission needed. The lack of finality in the commission’s power must 
have been trying to the judge who headed the body. 

Cooley certainly found the timidity of some of his fellow commis- 
sioners annoying. To his diary he complained that his fellow members 
were content to have the body confine itself simply to hearings; he felt 
that its function was to develop a policy and program of regulation. He 
was particularly irritated when he could not obtain support for his plan 
to intervene in the great Burlington strike of 1889. Yet when, in a 
moment of discouragement over the commission’s future, he discussed 
with Commissioner Morrison his thought of resigning, the latter re- 
minded him that from the outset, despite any differences in view among 
the members, Cooley had been allowed to shape the action and policy 
of the commission. The statement was so true that Cooley could have 
no answer. Certainly, with students of the history of the Interstate 
Commerce Commission, the opinion is universal that the great power 
and usefulness which has been attained by the agency is largely attribu- 
table to the wisdom, foresight, and administrative skill of its first chair- 
man. 

To Cooley’s devotion of time and energy to the commission must be 
attributed in large measure the physical breakdown which necessitated 
his resignation in 1891. The first serious break came in 1889 and forced 
his retirement to Ann Arbor for some time. The death of Mrs. Cooley 
in 1890 retarded his recovery. Though he lived on until 1898, giving 
occasional lectures and holding the presidency of the American Bar 
Association in 1893-1894, he was never again sufficiently well to do 
sustained work—a fate which to a man of his temperament was a par- 
ticularly heavy tragedy. 

One wonders whether the tragedy might have been avoided had the 
position he filled so ably been one less demanding of energy and physical 
strength—for example, the judgeship which he so abundantly merited. 
In such a position, however, his fame could hardly have been so great. 
Cooley would have been a distinguished member of the United States 
Supreme Court, but as one of nine in a judicial body he could scarcely 
have had so challenging an opportunity to participate in the building 
of the governmental structure as was afforded him by the chairmanship 
of the Interstate Commerce Commission. 

In fact, Cooley’s achievements as a builder extended far beyond the 
commission itself, for the many federal administrative agencies which 
were set up in succeeding decades all reflect the influence of the Interstate 
Commerce Commission. President Cleveland had asked Cooley to accept 
an appointment on the new commission because he believed this would 
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ensure it a successful start. History has proved this confidence was 
more than justified. Not only did the commission under Cooley’s lead- 
ership have a successful start; but to the impetus he gave it is in large 
measure to be attributed the growth in effectiveness which the agency 
has experienced. This effectiveness, in turn, has proved an important 
factor, during the twentieth century, in the rapid extension of federal 
regulatory agencies. 

Opportunity to exercise such influence in government comes to few 
men; Cooley had the requisite qualities of ability and character to meet 
effectively the challenge offered. It has been of profound significance to 
our country, not only during the Cleveland Era, but in the years which 
have followed, as well, that for his first Interstate Commerce Commis- 
sion appointment President Cleveland chose a man who believed so 
implicitly, and who in the employment of his great talent for adminis- 


tration observed so faithfully, the principle that ‘‘a public office is a 
public trust.’’ 








Congress Amends Interstate Commerce Act To 
Regulate Rate Bureaus 


The Reed-Bulwinkle Bill, S. 110 


[PUBLIC LAW 662—80TH CONGRESS] 
[CHAPTER 491—2pD sEssION] 
[s. 110] 


AN ACT 


To amend the Interstate Commerce Act with respect to certain 
agreements between carriers. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the Interstate 
Commerce Act, as amended, is amended by adding after section 5 there- 
of a new section as follows: 

**Sec. 5a. (1) For purposes of this section— 

‘*(A) The term ‘carrier’ means any common carrier subject to part 
I, II, or III, or any freight forwarder subject to part IV, of this Act; 
and 

‘*(B) The term ‘antitrust laws’ has the meaning assigned to such 
term in section 1 of the Act entitled ‘An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur- 
poses,’ approved October 15, 1914. 

‘*(2) Any carrier party to an agreement between or among two or 
more carriers relating to rates, fares, classifications, divisions, allow- 
ances, or charges (including charges between carriers and compensa- 
tion paid or received for the use of facilities and equipment), or rules 
and regulations pertaining thereto, or procedures for the joint consider- 
ation, initiation or establishment thereof, may, under such rules and 
regulations as the Commission may prescribe, apply to the Commission 
for approval of the agreement, and the Commission shall by order ap- 
prove any such agreement (if approval thereof is not prohibited by 
paragraph (4), (5), or (6)) if it finds that, by reason of furtherance 
of the national transportation policy declared in this Act, the relief 
provided in paragraph (9) should apply with respect to the making 
and carrying out of such agreement; otherwise the application shall be 
denied. The approval of the Commission shall be granted only upon 
such terms and conditions as the Commission may prescribe as necessary 
to enable it to grant its approval in accordance with the standard above 
set forth in this paragraph. 

“*(3) Each conference, bureau, committee, or other organization 
established or continued pursuant to any agreement approved by the 
Commission under the provisions of this section shall maintain such ac- 
counts, records, files, and memoranda and shall submit to the Commis- 
sion such reports, as may be prescribed by the Commission, and all such 
accounts, records, files, and memoranda shall be subject to inspection 
by the Commission or its duly authorized representatives. 
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“*(4) The Commission shall not approve under this section any 
agreement between or among carriers of different classes unless it finds 
that such agreement is of the character described in paragraph (2) of 
this section and is limited to matters relating to transportation under 
joint rates or over through routes; and for purposes of this paragraph 
carriers by railroad, express companies, and sleeping-car companies are 
carriers of one class; pipe-line companies are carriers of one class; car- 
riers by motor vehicle are carriers of one class; carriers by water are 
carriers of one class; and freight forwarders are carriers of one class. 

“*(5) The Commission shall not approve under this section any 
agreement which it finds is an agreement with respect to a pooling, di- 
vision, or other matter or transaction, to which section 5 of this Act is 
applicable. 

**(6) The Commission shall not approve under this section any 
agreement which establishes a procedure for the determination of any 
matter through joint consideration unless it finds that under the agree- 
ment there is accorded to each party the free and unrestrained right to 
take independent action either before or after any determination ar- 
rived at through such procedure. 

**(7) The Commission is authorized, upon complaint or upon its 
own initiative without complaint, to investigate and determine whether 
any agreement previously approved by it under this section, or terms 
and conditions upon which such approval was granted, is not or are not 
in conformity with the standard set forth in paragraph (2), or whether 
any such terms and conditions are not necessary for purposes of con- 
formity with such standard, and, after such investigation, the Com- 
mission shall by order terminate or modify its approval of such agree- 
ment if it finds such action necessary to insure conformity with such 
standard, and shall modify the terms and conditions upon which such 
approval was granted to the extent it finds necessary to insure con- 
formity with such standard or to the extent to which it finds such terms 
and conditions not necessary to insure such conformity. The effective 
date of any order terminating or modifying approval, or modifying 
terms and conditions, shall be postponed for such period as the Commis- 
sion determines to be reasonably necessary to avoid undue hardship. 

**(8) No order shall be entered under this section except after in- 
terested parties have been afforded reasonable opportunity for hearing. 

**(9) Parties to any agreement approved by the Commission under 
this section and other persons are, if the approval of such agreement is 
not prohibited by paragraph (4), (5), or (6), hereby relieved from the 
operation of the antitrust laws with respect to the making of such agree- 
ment, and with respect to the carrying out of such agreement in con- 
formity with its provisions and in conformity with the terms and con- 
ditions prescribed by the Commission. 

**(10) Any action of the Commission under this section in approv- 
ing an agreement, or in denying an application for such approval, or in 
terminating or modifying its approval of an agreement, or in prescrib- 
ing the terms and conditions upon which its approval is to be granted, 
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or in modifying such terms and conditions, shall be construed as having 
effect solely with reference to the applicability of the relief provisions 
of paragraph (9).’’ 
JOSEPH W. MARTIN, JR. 
Speaker of the House of Representatives. 


H. C. LODGE, JR. 
Acting President of the Senate pro tempore. 


IN THE SENATE OF THE UNITED STATES, 
June 16 (legislative day, June 15), 1948. 


The Senate having proceeded to reconsider the bill (S. 110) en- 
titled ‘‘An Act to amend the Interstate Commerce Act with respect to 
certain agreements between carriers,’’ returned by the President of the 
United States with his objections, to the Senate, in which it originated, 
it was 

Resolved, That the said bill pass, two-thirds of the Senators present 
having voted in the affirmative. 


Attest : CARL A. LOEFFLER, Secretary. 


I certify that this Act originated in the Senate. 
CARL A. LOEFFLER, Secretary 


IN THE HOUSE OF REPRESENTATIVES, U. S., 
June 17, 1948 


The House of Representatives having proceeded to reconsider the 
bill (S. 110) entitled ‘‘An Act to amend the Interstate Commerce Act 
with respect to certain agreements between carriers,’’ returned by the 
President of the United States with his objections, to the Senate, in 
which it originated, it was 

Resolved, That the said bill pass, two-thirds of the House of Repre- 
sentatives agreeing to pass the same. 

Attest : JOHN ANDREWS, Clerk. 
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A SUMMARY OF S. 110, THE BULWINKLE-REED BILL * 


Mr. Bullwinkle: Mr. Speaker, the President vetoed S.110. The 
veto message shows clearly the misconception of the purposes of the bill 
by the Presidential advisers. 

The public should have a full, complete, and correct knowledge of 
what the bill does. The public should also have knowledge of what the 
bill does not do. Since the veto has been overridden in both Houses, this 
bill will become the law, and I desire to state what the law will do and 
what it will not do. 


What The Bill Does 


S. 110 extends the regulatory power of the Interstate Commerce 
Commission ; sets up standards for the Commission to follow in the ex- 
ercise of its increased authority; protects the right of independent ac- 
tion—prohibits ‘‘mixed’’ rate conferences; and provides that rate con- 
ferences, when approved by the ICC, and whose rate decisions are under 
final control of the ICC, shall not be subject to the antitrust laws with 
respect to the making and carrying out of such agreements in conformi- 
ty with the Commission’s requirements. 


What The Bill Dees Not Do 


S. 110 does not give carriers the right to fix rates, either through 
conference or otherwise ; does not weaken ICC control over carrier action 
as to rates and charges; does not freeze the rate structure; does not 
bring about, permit, regional or sectional discrimination in rates; does 
not favor big shippers as against small shippers; does not establish a 
precedent of exemption from the Antitrust laws; does not make possi- 
ble carrier agreements to limit or reduce service to the public; and does 
not render moot or defeat the Georgia or Lincoln antitrust suits if the 
plaintiffs are able to prove the charges alleged. 


The Support Of The Bill 


S. 110 is supported with an unparalleled degree of unanimity by 
shippers and shippers organizations from all sections, by farm organiza- 
tions, by the attorney for the Southern Governors’ Conference, and by 
publie regulatory authorities, State and Federal. 


What S. 110 Does 
S. 110 as amended and passed by Congress does these five things: 


First. It extends the regulatory power of the Interstate Commerce 
Commission. The bill brings under Commission regulation the organiza- 
tion and procedures of the rate conferences in which the carriers consider 
in a preliminary way rates affecting more than one carrier which are to 
be proposed to, or filed with, the Commission for its final and controlling 


action. This final and controlling authority of the Commission is in 
nowise diminished. 


* Extension of Remarks of Hon. Alfred L. Bulwinkle of North Carolina in the 
House of Representatives, Thursday, June 17, 1948, Cong. Rec. pp. A4219-22. 
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Second. It sets up standards for the Commission to follow in ex- 
ercise of its increased authority. The bill provides that the Commission 
may not approve the making and carrying out of a rate conference agree- 
ment except upon a finding that it is in ‘‘furtherance of the national 
transportation policy declared in this [Interstate Commerce] Act.’’ 


Third. It fully protects the right of independent action by carriers. 
The bill provides that the ICC may not approve any agreement for rate 
conferences unless it finds that ‘‘there is accorded to each party the free 
and unrestrained right to take independent action either before or after 
any determination arrived at,’’ regardless of what is done by the confer- 
ence or by any other carrier. Thus the essential values of competition 
are preserved. 


Fourth. It prohibits ‘‘mixed’’ rate conferences. The bill provides 
that the ICC may not approve any conference which includes carriers of 
more than one type. Thus railroads may not be part of the same con- 
ference with motor carriers, nor either of them with carriers by water. 
or any of these with freight forwarders or pipe lines. 


Fifth. It provides that rate conferences of the sort prescribed, when 
approved by the ICC and whose rate decisions are under final control of 
the ICC shall not be subject to the antitrust laws with respect to the 
making and carrying out of such agreements in conformity with the 
Commission’s requirements. The bill recognizes that since conferences 
are necessary for the successful working of our scheme of trans- 
portation regulation, and since the organization and procedures of 
the conferences are to be brought under the ICC regulation, and since 
the rates and charges proposed by the conferences are under full Com- 
mission control, then those conferences which are approved by the Com- 
mission shall be ‘‘relieved from the operation of the antitrust laws with 
respect to the making of such agreement, and with respect to the carrying 
out of such agreement in conformity with its provisions and in conformi- 
ty with the terms and conditions prescribed by the Commission.’’ In all 
other respects, and as to all actions not in accord with the requirements 
of this bill, the antitrust laws will continue to apply just as they do now. 

In many areas there is no necessary conflict between the Interstate 
Commerce Act and the antitrust laws. Where there is conflict, or where 
conflict is asserted, it is up to the Congress to declare which body of law 
7 apply. This Congress has done by the passage through both Houses 
of S. 110. 


What S. 110 Does Not Do 


Despite misunderstanding to the contrary, 8. 110 does not do these 
things : 


First. It does not give carriers the right to fix rates, either through 
conference or otherwise. Under the bill the carriers have only the right 
they now have to propose rates to the ICC. The power to fix rates re- 
mains in the Interstate Commerce Commission. It is sometimes charged 
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that the Commission exercises its powers of investigation and suspension 
over only a very small percent—even as little as 1 percent—of the rates 
filed with it. The charge is incorrect both as a matter of arithmetic and 
in substance. It arises from a complete misconception of the scope and 
use of the Commission’s rate-making functions. As a matter of fact, the 
overwhelming majority of all rates are made as the result of Commission 
action, either in specifie proceedings or in general orders to which rates 
are made to conform. Current changes are usually in the form of ad- 
justments. All such proposed changes are docketed. The docket is pub- 
lished in appropriate transportation journals, and interested carriers and 
shippers are notified. Opportunity for discussion or hearing is always 
provided. 

If any interested shipper or carrier is not satisfied it is a simple 
matter to object or protest to the ICC. The fact that so small a per- 
centage of the rate changes filed require the active intervention of the 
Commission is in itself evidence of the satisfactory practical working of 
the conference system for the advance consideration of rates. 


Second. It does not weaken the ICC’s control over carrier action as 
to rates and charges. The bill, on the other hand, by preserving and 
regulating rate conferences, helps to make more effective the practical 
workings of the ICC. Persons experienced in the workings of trans- 
portation regulation are agreed that if there were no rate conferences 
to thresh out matters before they are submitted to the Commission for 
final action, the Commission’s staff would be swamped and its procedures 
clogged with unnecessary controversies and proceedings. 


Third. It does not freeze the rate structure. Continued operation 
of rate conferences is necessary to maintain necessary flexibility in the 
consideration of rates. If each carrier had to propose, without confer- 
ence, rates which almost always concern other carriers and shippers on 
other lines, the great majority of rate proposals would bring on proceed- 
ings before the ICC. The resulting volume of litigation would impose 
upon Government, upon shippers, and upon carriers such an intolerable 
burden of expense and delay as would blockade effectively the normal 
processes of adjustment of rates under regulation. Far from freezing 
rates in any set pattern, therefore, S. 110 is essential to their normal ad- 
justment to meet changing conditions. Conferences of the sort contem- 
plated by S. 110 are especially desirable in providing rates for new prod- 
ucts, new plants or new industries. 


Fourth. It does not bring about, or permit, regional or sectional 
discrimination in rates. The Interstate Commerce Act prohibits in sec- 
tion 3 (1), applying to railroads, and in the corresponding sections ap- 
plying to motor and water carriers, discrimination not only as between 
shippers, places, and products, but also between any ‘‘region, district, 
[or] territory.’’ 

This provision of the act is in no way changed by 8.110. Neither are 
the similar and more general prohibitions against preference and dis- 
crimination, all of which remain in full force and effect without change. 
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The fact that S. 110 is actively supported by virtually all the shippers’ 
organizations which have been most active in the fight for more favorable 
freight-rate treatment of the South and the Southwest is sufficient evi- 
dence that the bill would not weaken the protection of these sections 
against discrimination. 


Fifth. It does not favor big shippers as against small shippers. 
The only shippers who might get along without rate conferences, after 
a fashion, are big shippers who are able to maintain fully staffed traffic 
departments to keep track of changes in rates affecting their business. 
The rate conferences furnish a method by which any shipper, small as 
well as large, can keep track of proposed changes through regularly pub- 
lished dockets listing all proposals. The conferences provide, also, a 
place where any shipper, small as well as large, may present his views on 
proposed changes to all interested carriers. The big shipper might be 
able to get along without rate conferences but without them the small 
shipper, who would be working in the dark and compelled to hunt up 
railroad after railroad to make his representations even when he might 
be informed, would be helpless. 


Sixth. It does not establish a precedent of exemption from the anti- 
trust laws. As to regulated surface carriers, S. 110 follows the precedent 
already established as to ocean carriers in the Shipping Act of 1916 and 
as to air carriers in the Civil Aeronautics Act of 1938. Neither does it 
set a precedent as to business in general. The only actions of regulated 
carriers which are declared to be not subject to the antitrust laws are 
such actions as are themselves subject to complete regulations in the 
public interest by the Interstate Commerce Commission—a situation 
totally different from that applying to unregulated business. 

The purpose of the antitrust laws is to protect the public from price 
fixing at the hands of private business. But in the field of transporta- 
tion this protection is already provided through Government price fixing 
by the Interstate Commerce Commission. The provisions of the Inter- 
state Commerce Act requiring that rates shall be just and reasonable, 
fair, and free from unjust discrimination, and the power of the Commis- 


sion to enforce these provisions, remain undiminished and unimpaired by 
§.110. 


Seventh. It would not make possible carrier agreements to limit and 
reduce service to the public. 8.110 as originally introduced and as 
passed by the Senate authorized the approval of agreements as to matters 
of service. Objection was made to such agreements that action resulting 
from them would not be subject, as rates are, to the final action and con- 
trol of the Interstate Commerce Commission. It was felt by some that to 
permit agreements of this sort without the restraint of the antitrust laws 
would leave this area of carrier activity covered by neither law. Those 
interested in the bill do not accept the validity of this contention but 
they are so vitally interested in the preservation of the rate conference 
method of giving preliminary consideration to rates that they proposed 
that the bill be amended so as to restrict its application to rate confer- 
ences and nothing else. This having been done by amendment in the 
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House, subsequently accepted by the Senate, the bill no lounger applies 
to agreements as to service matters but only to rate conferences, the re- 
sults of whose deliberation are completely and finally subject to ICC con- 
trol. 


Eighth. It does not render moot or defeat the Georgia or Lincoln 
antitrust suits if the plaintiffs are able to prove the charges alleged. The 
bill, if enacted into law, would not defeat the antitrust suit of the State 
of Georgia against certain eastern and southern railroads, or the Depart- 
ment of Justice’s antitrust suit at Lincoln, Nebr., against certain western 
railroads and the Association of American Railroads. The reasons why 
this is not the case are dealt with on pages 7 to 9 of this memorandum. 


The Support Of S. 110 


This brief summary of what S. 110 does, and what it does not do, ex- 
plains why it is supported by shippers of all sizes and in every section 
of the country with a degree of unanimity unparalleled. These shippers 
are experienced and practical men. They pay the bills and they have a 
first-hand knowledge of rates and the making of rates. They have seen 
and worked with rate conferences, which have been in perfectly open, 
above-board and unquestioned operation for the greater part of the past 
50 years. They know what will work and what will not. And with the 
most extraordinary unanimity, they say that they want the law so clari- 
fied as to remove any doubt as to the legality of rate conferences. 

Some go further. They not only want to clear away any doubt 
about conferences but also want them regulated. Thus, Mr. J. V. Nor- 
man, attorney for the Southern Governors’ Conference in their rate pro- 
ceedings before the Interstate Commerce Commission, told the committee 
that he was for the bill chiefly because it brought under the direct regu- 
lation of the Interstate Commerce Commission the conference process 
which he considered to be an essential part of the rate-making machinery 
but which is not now so regulated. 

A complete roster of shippers and shippers’ organizations which 
supported the bill before the committees of Senate and House includes 
more than a thousand such bodies. These organizations represent ship- 
pers of every sort of commodity, in all quantities, and from all sections 
of the country. 

They include such farm organizations as the American Farm Bureau 
Federation, the National Grange, the National Council of Farmer Co- 
operatives, and scores of others representing particular sections or prod- 
ucts. 

They include such representatives of shippers generally as the Na- 
tional Industrial Traffic League, the principal national organization rep- 
resenting all sorts of shippers. Equally significant, the active supporters 
of the bill include such regional shippers’ organizations as the Southern 
Traffic League, the Texas Industrial Traffic League, and others which 
have been most active in the fight for more favorable treatment of the 
South and the Southwest in freight-rate matters. Regardless of their 
views as to particular rates and rate adjustments, these shippers’ organi- 
zations are almost a unit in support of S. 110, because they know that the 
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rate conferences are essential to our system of regulated transportation 
and that steps should be taken to regularize and regulate their status. 

The regulatory agencies of the State and Federal Governments are 
equally strong for the bill. The Interstate Commerce Commission, the 
Office of Defense Transportation, the National Association of Railroad 
and Utilities Commissioners, the Mountain-Pacific States Conference of 
these commissions, indeed, 47 out of the 48 State commissions, have ex- 
pressed themselves in support of the bill. 


The Effect On The Georgia And Lincoln Cases 
The effect of S. 110 on the Georgia Case 


The enactment of S. 110 will not make the Georgia case moot or 
prevent the Supreme Court from granting the State of Georgia injunc- 
tive relief if the State is able to prove the charges made in the complaint. 

The charge made against the railroads in the Georgia case is that 
they combined and conspired to fix rates by coercion and to discriminate 
against Georgia. A combination or conspiracy of that kind would not 
be protected or immunized by S. 110. 

The conspiracy charged by the State of Georgia is a conspiracy to 
fix rates by coercion and to discriminate against the State of Georgia in 
the rates so fixed. This is the way the Supreme Court construed 
Georgia’s pleading ; it was this kind of a cause of action that the Supreme 
Court permitted the State to bring. In its opinion granting the State 
leave to file the amended bill of complaint, the majority of the Supreme 
Court said : 


As we have said, we construe the bill to charge a conspiracy 
among defendants to use coercion in the fixing of rates and to dis- 
eriminate against Georgia in the rates which are fixed. We hold 
that under that construction of the bill a cause of action under the 
antitrust laws is alleged. (Georgiu v. Penna. R. Co. (324 U. 8S. 439, 
462).) 


The Supreme Court made it perfectly clear that it did not regard 
Georgia’s complaint as charging merely that the railroads had violated 
the antitrust laws by conferring together about rates. The Court said 
that it would not express an opinion on the question ‘‘whether a rate- 
fixing combination would be legal under the Interstate Commerce Act 
and the Sherman Act but for the features of discrimination and coercion 
charged here.’’ Georgia v. Pennsylvania R. Co. (324 U. S. 439, 463.) 
Thus, the issue in the Georgia case is not whether mere participation in 
rate conferences by the railroads violates the antitrust laws but whether 
the railroads have used the rate conferences to fix rates by coercion and 
to discriminate against Georgia. 

S. 110 does not authorize the Interstate Commerce Commission to 
approve rate conferences that are used in a conspiracy to fix rates by 
coercion or to discriminate against a region. So far as concerns coercion, 
paragraph 6 of the bill provides that the Commission shall not approve 
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any agreement unless the agreement gives to each party the free and un- 
restrained right to take independent action. So far as concerns discrim- 
ination the bill, read with the act to which it is amendatory, makes it im- 
possible for the Commission to approve any rate conference that is used 
to fix rates that discriminate against a region. Paragraph 2 of the bill 
provides that the Commission cannot approve a rate conference unless it 
finds that the rate conference will promote the national transportation 
policy declared in the Interstate Commerce Act. One of the terms of the 
national transportation policy declared in the Interstate Commerce Act 
is the establishment and maintenance of reasonable charges for transpor- 
tation service, without unjust discriminations, undue preferences or ad- 
vantages. 

It should be assumed that even in the absence of these restrictions 
the Interstate Commerce Commission would not approve a rate confer- 
ence that was a conspiracy to fix rates by coercion and to discriminate 
against a region. But Congress has not left that matter to the discretion 
of the Commission ; on the contrary, Congress has, by the terms of S. 110, 
directed the Commission not to approve a rate conference of that kind. 
Besides, such discrimination is prohibited by section 3 of the Interstate 
Commerce Act. 

The Supreme Court in its opinion granting the State of Georgia 
leave to file its amended bill of complaint held that a certificate issued 
under a statutory provision similar to S. 110 did not prevent the Court 
from granting the State of Georgia equitable relief if the State could 
prove its charges. This holding was made with respect to the effect of 
certificate 44 which had been issued under section 12 of the act of June 
11, 1942. The provisions of that act were analogous to the provisions of 
8.110. The act authorized the Chairman of the War Production Board 
to issue certificates which provided that the antitrust law should not 
apply to certain kinds of activity which were found by the Chairman of 
the War Production Board to be requisite to the prosecution of the war. 
Such a certificate had been issued by the Chairman of the War Produc- 
tion Board with respect to the rate conferences and committees involved 
in the Georgia case. The Supreme Court held that this certificate did 
not prevent the State of Georgia from bringing suit in the Supreme 
Court. Speaking of certificate 44 the Court said: 


It does not sanction the use of coercion. It does not authorize 
any combination to discriminate against a region in the establish- 
ment of rates. (Georgia v. Pennsylvania R. Co. (324 U. S. 489, 
549), footnote 7.) 


This holding of the Supreme Court is a decisive answer to the sug- 
gestion that if S. 110 becomes law the Georgia case will be moot and the 
Supreme Court will be prevented from granting relief to the State of 
Georgia. 

It follows that if the State of Georgia can prove that, in fact, the 
railroads have combined and conspired to fix rates by coercion and to 
discriminate against the State of Georgia, nothing in S. 110 will prevent 
the Supreme Court from issuing an injunction that prohibits the rail- 
roads from engaging in that kind of activity. 
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The effect of S. 110 on the Lincoln case. 


S. 110 will not make the Lincoln case moot and it will not prevent 
the court from granting the United States injunctive relief in that case 
if the United States is able to prove its charges. 

The complaint in the Lincoln case does not confine its charges to the 
matter of rates; it also alleges that the railroads have violated the anti- 
trust laws by conferring together and acting in concert with respect to 
other matters, particularly transportation services and facilities of va- 
rious kinds. This aspect of the Lincoln case could not be touched or af- 
fected in any way by any action taken by the Interstate Commerce Com- 
mission under S. 110. The agreements contemplated by S. 110 must be 
agreements ‘‘relating to rates, fares, classifications, divisions, allowances, 
or charges,’’ and so forth. The Commission cannot approve arrange- 
ments that relate to services, or facilities, or to any aspect of transporta- 
tion other than rates, fares, classifications, and so forth. Any arrange- 
ments with respect to services and other such matters will still be subject 
to the provisions of the antitrust laws to the same extent that they are 
now and cannot be affected in any way by any action of the Interstate 
Commerce Commission. 

It should also be remembered that the complaint in the Lincoln case 
charges that one of the purposes of the conspiracy was to fix rates that 
discriminate against the West. In this respect the complaint in the 
Lincoln ease alleges a cause of action similar to the cause of action alleged 
by the State of Georgia and the same general considerations that we have 
discussed in connection with the Georgia case apply. 

It is perfectly clear that if S. 110 becomes law the case at Lincoln, 
Nebr., will proceed with respect to charges of unlawful conspiratorial 
action having to do with service matters which are beyond the scope of 
the bill. It seems equally clear that if the bill becomes law, neither in 
the Georgia case nor in the Lincoln ease can an injunction be granted 
prohibiting the operation of rate bureaus if approved by the Interstate 
Commerce Commission ; but there is nothing in the bill which would pre- 
vent issuance of an injunction against coercion or invidious discrimi- 
nation whether accomplished by a rate bureau or by any other means. 

In the Lincoln case the same kind of motion to dismiss, based on 
certificate 44, was made as in the Georgia case, and with the same result. 
Certificate 44 was held not to be a bar to prosecution of either case, and, 
by the same token, neither would S. 110 be such a bar. 
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COMMISSION’S RULES AND REGULATIONS PURSUANT TO SECTION 5(a), AS 
AMENDED 


On July 13 the Interstate Commerce Commission released an order 
prescribing rules and regulations governing applications under Section 
5a of the Interstate Commerce Act, as amended, for authority to establish 
or continue agreements between or among carriers. 

The Commission also announced that matters arising under Section 
5a of the Act have been assigned to Division 2 consisting for this pur- 
pose of Commissioner Alldredge as Chairman and Commissioners Rogers 
and Barnard. The administrative work below the division level is as- 
signed to the Bureau of Water Carriers and Freight Forwarders. 


Rules and Regulations Governing Applications under Section 5a of the 
Interstate Commerce Act, as Amended, for Authority to establish 
or continue Agreements between or among Carriers.* 


At a General Session of the Interstate Commerce Commission, held 
at its office in Washington, D. C., on the 6th day of July, A. D. 1948. 
There being under consideration the above-entitled matter : 


It is ordered, That the following rules and regulations be, and they 
are hereby, approved and prescribed; and that on and after July 12, 
1948, carriers as defined in section 5a of the Interstate Commerce Act, 
as amended, desiring to make application or amendatory or supplemental 
application under said section shall observe and comply with these rules 
and regulations : 


TiTtLE 49—TRANSPORTATION AND RAILROADS 
CHapTreR 1—INtTEerRSTATE COMMERCE COMMISSION 
SupcHaPpTteR A—GENERAL RULES AND REGULATIONS 
Part 3—CarRIER AGREEMENTS RELATING TO Rates, Fares, 


Ere. 
SECTION 
3.1 ForRM AND CONTENTS OF APPLICATION 
3.2 REQUIRED EXHIBITS 
3.3 PROCEDURE 


§ 3.1. Form and contents of application. The application and sup- 
porting exhibits shall conform to Rule 1.15 of the General Rules of Prac- 
tice and shall show, in the order indicated, with the following paragraph 
designations, the following information: 


(a) Full and correct name and business address (street and number, 
city and zone, county and state) of the carrier applicant or applicants 
(hereinafter called applicant) ; whether applicant is a corporation, in- 
dividual, or partnership; if a corporation, the government, state or ter- 
ritory under the laws of which the applicant was organized and received 


* These rules and regulations were sent to all members of the Association on 
July 19, 1948. 
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its present charter, and if a partnership, the names of the partners and 
date of formation of the partnership.* 

(b) Full and correct name and business address (city and state) of 
each carrier on whose behalf the application is filed and whether it is a 
corporation, individual, or partnership.* 

(ec) Whether applicant and each carrier on whose behalf the ap- 
plication is filed is a carrier by railroad, motor vehicle, or water, a freight 
forwarder, or express, sleeping-car, or pipe-line company. 

(d) If the agreement of which approval is sought pertains to a 
conference, bureau, committee, or other organization, a complete descrip- 
tion of such organization, including any sub-units; and of its or their 
functions and methods of operation, together with a description of the 
territorial scope of such operations; and, if such organization has a work- 
ing or other arrangement or relationship with any other organization, a 
complete description of such arrangement or relationship. If the agree- 
ment is of any other character, a precise statement of its nature and 
scope and the mode of procedure thereunder. 

(e) The facts and circumstances relied upon to establish that the 
agreement will be in furtherance of the national transportation policy 
declared in the Interstate Commerce Act, as amended. 

(f) The name, title, and post office address of counsel, officer, or 


other person to whom correspondence in regard to the application is to 
be addressed. 


§ 3.2 Required exhibits. There shall be filed with and made a part 
of each original application, and each copy, the following exhibits: 


(a) As exhibit 1, a true copy of the agreement. 

(b) As exhibit 2, if the agreement pertains to a conference, bureau, 
committee, or other organization, a copy of the constitution, by-laws, or 
other documents or writings, specifying the organization’s powers, duties, 
and procedure, unless incorporated in the agreement filed as Exhibit 1. 

(ec) As exhibit 3, if the agreement relates to a conference, bureau, 
committee, or other organization, an organization chart. 

(d) As exhibit 4, if the agreement relates to a conference, bureau, 
committee, or other organization, a schedule of its charges to members or, 
where expenses are divided among the members, a statement showing 
how the expenses are divided. 

(e) As exhibit 5, opinion of counsel] for applicant that the applica- 
tion made meets the requirements of law as set forth in section 5a of the 
Interstate Commerce Act, as amended, and will be legally authorized if 
approved by the Commission, with specific reference to any specially 
pertinent provisions of articles of incorporation or association. 


§ 3.3 Procedure. The following procedure shall govern the execu- 
tion, filing, and disposition of the application : 

(a) The original application shall be made under oath and shall be 
signed in ink by applicant, if an individual ; by all partners, if a partner- 
ship ; and if a corporation, by an executive officer having knowledge of 





* As amended by order of the I. C. C., July 28, 1948. 
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the matters therein contained ; and shall show, among other things, that 
the affiant is duly authorized to verify and file the application. 

(b) The original application and supporting papers and twenty 
copies thereof for the use of the Commission shall be filed with the 
Secretary of the Interstate Commerce Commission, Washington 25, D. C. 
Each copy shall bear the dates and signatures that appear in the original 
and shall be complete in itself, but the signatures in the copies may be 
stamped or typed, and the officer’s seal may be omitted. 

(ec) A eopy of the application shall be served by applicant by first- 
class mail upon the regulatory body having jurisdiction as to rates, 
fares, or charges of each State, territory, or district embraced within the 
scope of the agreement, and the original application filed with the Com- 
mission shall include a certificate naming the bodies upon whom the 
application has been so served. 

(d) A public notice will be issued by the Commission and filed 
with the Director of the Federal Register stating the fact that an ap- 
plication has been filed under these rules and indicate how a hearing on 
such application may be obtained. 

(e) A protest against the granting of an application should be filed 
in accordance with Rule 1.40 of the General Rules of Practice. 

(f) To the extent that matters of procedure are not covered by 
these special rules, the Commission’s General Rules of Practice shall 
apply. 


And it is further ordered, That notice of these regulations be given 
to the general public by posting copies in the office of the Secretary of 
the Interstate Commerce Commission, Washington, D. C., and by filing 
with the Director of the Federal Register. (62 Stat. ; 49 U.S. C. 

.) 
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AMENDMENTS TO COMMISSION’S ORGANIZATION AND ASSIGNMENT OF 
WORK 


By orders dated June 21 and July 12, 1948, the Commission amended 
its rules governing Organization and Assignment of Work as follows: 


§ 0.3 Assignment of Duties to Divisions. * * * (b) Division Two, 
shall be amended by adding between the first and second paragraphs the 
following paragraph : 


Section 5a, relating to agreements between or among carriers. 


§ 0.11 Bureau Organization, paragraph (p) Bureau of Water Car- 
riers and Freight Forwarders, is amended by the deletion of ‘‘and’’ after 
the third semicolon, by the substitution of a semicolon in lieu of the 
period after the first paragraph, and by the addition of the following 
language ‘‘and agreements between and among carriers under section 
5a of the act.’’ 


That paragraph, as amended, will read: 


(p) Bureau of Water Carriers and Freight Forwarders—(1) Func- 
tions. This bureau handles administratively matters relating to carriers 
by water and freight forwarders arising under Parts III and IV of the 
Interstate Commerce Act, including exemptions and the issuance of 
certificates and permits; inquiries into the management; relief from 
foreign competition ; classifications of groups of carriers included under 
the terms ‘‘common carrier by water’’ and ‘‘contract carrier by water ;’’ 
and agreements between and among carriers under section 5a of the act. 
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FUNCTIONS OF BOARD OF EXAMINERS FOR HEARING EXAMINER PERSONNEL 
ARE BROADENED * 


The functions of the Board of Examiners for Hearing Examiner 
personnel, set up by the United States Civil Service Commission (see 
33 A.B.A.J. 179; March, 1948), were on May 6 extended to all applicants 
for Examiner positions under the Administrative Procedure Act. Previ- 
ously the Board’s authority extended only to determination of the quali- 
fications of present incumbents who had full civil service status. 

The extended authority of the Board means that it will determine 
the qualifications of two new classes of applicants. First are those who 
are now Examiners but who do not have civil service status. Second 
are those who, whether in or out of Government service, are not now 
Examiners but have made application for certification as eligible for 
Examiner positions. 

Applicants in the first of these additional classes are relatively few 
in number. The Board will pass upon them after careful investigation, 
much as it is now passing upon incumbents with regular civil service 
status. However, these applicants will be considered by the Board along 
with ‘‘outside’’ applicants. 

For its work in determining the qualifications of persons who are 
not presently Examiners, the Board will be augmented by the addition 
of associate members selected on a regional basis to ‘‘screen’’ applicants 
from their regions. These new members of the Board will be selected 
from among persons of eminence in the legal profession and the field of 
administrative law. The new personnel of the Board may be announced 
before this issue comes to the desks of our readers. 

Apart from the 100 present Examiners with civil service status, 
there are more than 1000 applicants for the 200 or more positions to be 
filled. Many of these obviously do not meet the minimum qualifications 
provided by the regulations of the Civil Service Commission, but it is 
estimated that there are about 500 who meet at least those minimum re- 
quirements and therefore must be passed upon by the Board of Examin- 
ers for eligibility. Some of these are ‘‘outside’’ applicants with excellent 
qualifications of experience, judicial temperament, tested independence, 
and freedom from ideologies and partisan subservience. 

Nevertheless, it must be regarded that there are regrettably and 
surprisingly few applicants for these important positions. Only 500 
have applied who meet the minimum qualifications. Of these it is esti- 
mated that 200 or more are already in the federal service in some capaci- 
ty or other. The situation emphasizes that more applicants of first-rate 
qualifications are imperative—especially ‘‘outside’’ applicants. The 
subject was stressed in these pages in our April issue (page 303). The 
bench, the Bar and all others interested in improving the administration 
of justice, have here an opportunity for public service in interesting 
competent men for these positions. They should especially interest the 
younger lawyers of experience in administrative law fields. 





* Reprinted from American Bar Association Journal, June, 1948, p. 490. 
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AMERICAN UNIVERSITY ANNOUNCES INSTITUTE OF INDUSTRIAL 
TRANSPORTATION AND TRAFFIC MANAGEMENT 


The American University, recognizing the need for education in 
traffic management at a time of increasing industrial activity and grow- 
ing transportation cost, announces an Institute of Industrial Transporta- 
tion and Traffic Management to be conducted from November 2 through 
November 23, 1948. This Institute will extend the services which the 
University renders to industry by organizing annual Rail, Air, and 
Foreign Transportation Institutes. It is designed to meet the needs of 
present and future junior executives throughout the nation who have a 
basic understanding of general transportation problems or of traffic 
management, and who wish to improve and round out their knowledge 
and experience. 

The Institute will be directed by Professor L. M. Homberger, and 
has been organized with Mr. E. F. Lacey, Executive Secretary, National 
Industrial Traffic League, acting as consultant. The full day curricylum 
will present the ideas of leading men on the vital problems in traffic 
management. Particular emphasis will be placed on new developments in 
rate making and other current issues in the traffic field. The offerings 
will be of special interest to practitioners before the Interstate Commerce 
Commission and to those who are preparing for admission to practice. 

The Faculty will be composed of outstanding representatives of 
Government agencies and national organizations, as well as of general 
traffic managers and other executives in traffic management. 

A series of evening events with nationally known guests will be held. 
E. A. Jack, General Traffic Manager, Aluminum Company of America, 
will discuss ‘‘Traffic Management and Its Position in American Trans- 
portation.’’ E. F. Lacey, Executive Secretary, National Industrial 
Traffic League, will speak on ‘‘Carrier and Shipper Organizations,’’ and 
Walter M. W. Splawn, Commissioner, Interstate Commerce Commission, 
on ‘‘Transportation in the Postwar Period.’’ 

Students of the Institute may be selected by their agencies. Others 
may apply for admission by submitting information about their educa- 
tional background or their practical experience. No specific previous 
education is required, and there is no age limit. The American Uni- 
versity will issue a certificate to each student successfully completing the 
course. 

The tuition for the three weeks Institute will be $80.00 and veterans 
may participate under the provisions of Public Law 346, as amended. 

Applications for admission and requests for information may be 
sent to Dr. L. M. Homberger, The American University, School of Social 
Sciences and Public Affairs, 1901 F Street, Northwest, Washington 6, 
D.C. The last registration day will be October 27, 1948. 
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LIFE’S RECORDS CLOSED 
By Epwarp H. DrEGroor, JR. 


Chairman, Memorial Committee 


William S. Creighton, Executive Vice-President, Charlotte Shippers 
& Manufacturers Association, Inc., Charlotte, N. C. (6-6-48) 


W. 8S. Curlett, Tariff Publishing Agent, Trunk Line Association, 
143 Liberty Street, N. Y. (7-12-48) 


James F. Dougherty, Otsego, Michigan. (7-21-48) 


H. L. Engleman, G. T. M., Reynolds Metals Company, Richmond, 
Virginia. (March, 1948) 


Harry 8. Marz, Vice-President and General Counsel, Railway Ex- 
press Agency, 230 Park Avenue, New York, N. Y. (8-6-48) 


James 8S. Moore, Jr., Brobeck, Phleger & Harrison, 111 Sutter Street, 
San Francisco, California. (7-17-48) 


Ben F. Morris, F..T. M., Louisville & Nashville Railroad, Louisville, 
Kentucky. (6-4-48) 


John A. O’Rourke, Secretary-Manager, Growers & Shippers League, 
Orlando, Florida. (8-24-48) 


Herbert A. Taylor, Vice-President and General Counsel and mem- 
ber of the Board of Directors of the Erie Railroad, and its subsidiaries, 
(Retired), New York, N. Y. (6-28-48) 


H. F. Sundberg, Manager, Traffic Bureau, Chamber of Commerce, 
Cedar Rapids, Iowa. (7-24-48) 


Neal E. Williams, Commerce Counsel, Chamber of Commerce, Fargo, 
N. D. (7-1-48) 


Leonard T. Wilson, Traffic Manager, Creamery Package Manufac- 
turing Company, 1243 West Washington Street, Chicago, Illinois. 
(8-26-48 ) 


Charlemagne T. Wolfe, Assistant General Attorney, Reading Rail- 
way System, 415 Reading Terminal, Philadelphia, Pennsylvania. (2-23- 
48). 
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TRANSPORTATION LEGISLATION—80TH CONGRESS 
[Status on July 1, 1948] 
BILLS STATUS 
SUBJECT 
Senate House Senate House 
2657 | Administrative Practitioners Hgs. 
1538} Amortization of War Facilities 
1635 4092 | Baggage, Mail and Exp. Cars Hgs. Hgs. 
6696 | Baggage, Mail & Express Cars— 
(Substitute for H. R. 4092) Passed 
6012 | Bankruptcy Act—Amend §77(b) Reptd. 
5580 | Bankruptcy Act—Amend §77(f) 
6657 | Bankruptcy Act—Amend Passed 
§77(b) (f) 
2098 | Bridges and Tracks—Inspection 
SR107 Car Distribution—Discrimination | Subcom. 
Car Service Rules— 
446 Require I. C. C. to Establish Subcom. 
735 2166} 1. C. C. Control Subcom. 
3140} Regulations (Lemke) Hgs. 
Car Shortage— 
SR47 Box Cars Reptd. 
SR44 Coal Cars—W. Va. Reptd. 
HRI58] Investigation 
110 Carrier Agreements (Reed) Law Law 
221| Carrer Agreements (Bulwinkle) Passed 
2162} 283, 2209|Comm. Systems—R. R.—Installa- 
tion 
10 Corp. and Ass’n. Standards 
Fair Labor Standards Act 
1048 3659} Minimum Wages (1) Hgs. 
4887 | Minimum Wages—75c 
2062 5249) 
5267) Minimum Wages—75c Hgs. 
5268) 
2386 Minimum Wages—60c Hgs. 
3559} Overtime—Railroads 
4590] Repeal 
1812 4595 | Fed. Dept. of Transportation Hgs. 
1639| Fed. Emp. Lia. Act—Venue Hgs. Passed 
3307 | Federal Traffic Bureau 
46 Fed. Trans. Authority Subcom. 
2192 5664 | Free Transportation—Agents 
Time Inspectors Reptd. Law 
2402 Free Transportation—Liability 
3692 | Frt. Fwdrs.—Ownership Reptd. 
4021) 
ts Inland Waterways Corp.—Sale Reptd. 
476) 
290 2297 | Int. Com. Act—Omnibus Amdts. Hgs. 
2426 aa Int. Com. Act—Omnibus Amdts. Reptd. Reptd. 
) 

















(1) There are many 


other similar bills. 
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BILLS SUBJECT STATUS 
Senate House Senate House 
5214|1CC Appropriations—1949 Law Law 
1468 |} ICC Orders—Judicial Review Reptd. 
23 2271 | 1CC Orders—Judicial Review Reptd. 
14, 363 Larceny in Interstate Commerce Law Law 
562 2123 | Locomotive Inspn.—Officers—Sal Law Law 
1234) | Long and Short Haul Clause 
3507) 
3730 | Loss and Damage Claims— 
Liability Law Law 
SJR173 HJR295 | Maritime Comm.—Vessel 
Operation Law Law 
6870 | Motor Carrier Act—Exemptions 
2216 Motor Carrier Act—Joint Boards} Reptd. 
1260 4205 | Motor Carriers—Gov’t. Control Reptd. 
2338 | Motor and Water Carriers— 
Emergency Authority 
2949 | Motor Transportation—Inter- 
ference 
1297 3152 | ODT—Extension Law Law 
3647 | ODT—Extension Law Law 
1818 ODT—Extension 
SJR139) ODT Extension (Anti-Infla. Bill) Law Law 
SJR167) 
SJR172 Ore Vessels on Great Lakes Law Law 
280 | Passengers—Prohibit Segregation 
4790 | Personal Income Tax Reduction Law Law 
HR122) 
HR210) | Railroad Accidents—To Inves- 
tigate 
249 2298| R. R. Refinancing (Mahaffie Bill) Law Law 
2331|R. R. Reorganizations (Reed) Vetoed Vetoed 
3980} R. R. Reorganizations (Reed Bill) Reptd. 
SR65 R. R. Reorganizations—To Inves- 
tigate Subcom. 
SRI157 R. R. Reorganizations—To Inves- 
tigate Subcom. 
Railroad Retirement Act— 
520} Annuities—l0 Yrs. Service 
3841} Annuities—30 Yrs. Service 
2423 Annuities, Etc. Hgs. 
4793| Annuities—30 Yrs. Service 
6011] Annuities—30 Yrs. Service 
6293] Annuities—30 Yrs. Service 
@& Yrs. of Age 
6319} Annuities—35 Yrs. Service 
6361} Annuities—Disabled Employees 
12] Benefit-—Death Increase 
2300 5759| Benefits—Increase All Hgs. 
5000} Benefits—30% Increase 
2437 ped Benefits—I ncrease—(Crosser) Hgs. 
6704| Benefits—Increase— 
(Wolverton) 
2055 1005) Half Salary—30 Yrs. Service Hgs. 
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BILLS 





Senate 


SUBJECT 


STATUS 





Senate 








1970 
2228 


2619 


1727 


2287 


1194) 
1211) 


SJRII1 


2041 
2226 


2463 


6 
1141 





HJR192) 
HJR194) 
2331 


2414 


HJRI53 





Mexican Employees—Refunds 
Minimum Annuity—20 Yrs. 
Omnibus Amendments 

Rates, Etc. 


R. R. Retirement and Unemp. Ins. 


Acts 
Repeal Crosser Act 


To Amend—Hawkes Bill 
To Amend—Hawkes-Howell Biil 


Increase Annuities, etc. 


R. R. Unemp. Ins. Act— 
Benefits—Increase (Crosser Bili) 


Sliding Scale of Taxes 


2}R. R. Unemp. Trust Fund-Refunds 


Railway Labor Organizations— 
Injunctions 

Ry. Labor Org.—Political Con- 
tributions 

Rates—Defense Materials 

Rates—Interterritorial 


Rates—Regional and Territorial 


Rates—Uniform Per-Mile 
(Grain) 

R. F. C—Extension 

Reflectors—Sides of R. R. Cars 

Reparation—Motor Carriers, Etc. 


St. Lawrence Seaway 


St. Lawrence Seaway 

Securities—“Rake-Off’”—ICC 
Juris. 

Standard Time—Interstate Com- 
merce 

Standard Time—Uniform 


Taxation— 
Extend I. R. C. §22(b)(9)(10) 
Reorganized Railroads 
Transportation—Persons— 
Repeal 
Transportation of Property— 
Repeal 
Transp.—Persons and Proper- 
ty—Repeal . 
Transportation Census 
Transportation of Explosives 
Transportation Study—Cont. 





Hgs. 


Hgs. 
Hgs. 


Law 


Law 


Subcom. 


Law 


Hgs. 


Rejected 
Vetoed 


Hgs. 
Hgs. 


Law 


Subcom. 





Reptd. 


Law 


Tabled 


Hgs. 


Vetoed 


Law 


Hgs. 


Adopted 
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STATUS 





SUBJECT 





Senate 


House 








Undercharges and Overcharges 


War Damage Ins.—Refunds 

Watch Comparisons—Vaughn 
Records 

Water Carriers—Trans. via 
Foreign Ports 

Water Carriers—Certificates 








Reptd. 





Passed 














Rail Transportation 
By A. Rea Wiuuiams, Editor 


FINANCE MATTERS 
Status of Allegheny and South Side Railway Company 


In Docket No. 29901, Status of Allegheny and South Side Railway 
Co., Examiner E. L. Boisseree has recommended that the Commission 
find the Allegheny and South Side Railroad not to be a common carrier 
by railroad subject to the Interstate Commerce Act. The Examiner 
recommends that the Commission find that the operations of the carrier 
are transportation subject to Part I of the Interstate Commerce Act, but 
that such operations, performed as agent of the Pennsylvania Railroad 
Company and the Pittsburgh and Lake Erie Railroad Company, do not 
make it a common carrier by railroad subject to the Act. He recom- 
mended that the investigation proceeding be discontinued. 





Atlantic and Danville Ry. Co. Debt Adjustment 


The Atlantic and Danville Railway Company has asked the Inter- 
state Commerce Commission for authority to adjust its mortgage obli- 
gations falling due on July 1, 1948. 

These are $3,925,000 of first mortgage bonds and $1,525,000 of sec- 
ond mortgage bonds, each bearing 4 per cent interest. 

The company proposes to pay $400 in cash and to issue a new $600 
first mortgage bond to each holder of $1,000 of first mortgage obligations, 
and to pay $225 in cash and to issue a new $750 second mortgage bond 
to each holder of $1,000 of second mortgage obligations. 

The terms of the new bonds will be for fifty years and would con- 
tinue to bear 4 per cent interest, partially contingent on earnings. 

The company’s properties, located in Virginia and North Carolina, 
are presently operated under lease by the Southern Railway. 

Hearing will be held at Norfolk, Va., October 18, 1948. 





Lackawanna & Wyoming Valley R. R. Co. Debt Adjustment 


The Lackawanna & Wyoming Valley Railroad Company has filed 
an application with the I. C. C., under the Mahaffie Act, for approval of 
a plan of voluntary debt adjustment, so as to bring its fixed charges more 
closely in line with its earning power. 





Mahaffie Act Applications 


The Boston and Maine Railroad has filed an application with the 
Interstate Commerce Commission, under Section 20b of the Interstate 
Commerce Act, known as the Mahaffie Act, seeking authority to readjust 
its capital structure. The Boston and Maine proposes to lump its various 
classes of securities into a single class of capital stock. 


—903— 
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Meridian & Bigbee River Ry. Co. Reorganization 


Division 4 of the I. C. C. has approved a plan of reorganization for 
the Meridian & Bigbee River Railway Company, under Section 77 of the 
Bankruptcy Act. As compared with existing capitalization amounting to 
$2,013,655, a new capitalization of $1,334,655 is approved, comprising 
$50,000 of 20-year 4-percent first-mortgage bonds, $500,000 of 50-year 
4-percent income mortgage bonds, and $784,655 of common stock. The 
approved plan provides that all these new securities except the first- 
mortgage bonds shall be delivered to the Reconstruction Finance Cor- 
poration. The latter, which would be issued only if cash on hand at the 
time of reorganization is insufficient for working capital and to pay 
certain priority claims and make certain bridge repairs, would in such 
event be issued to provide additional cash for those purposes. Addition- 
ally, common stock in the amount of $215,345 would be reserved to pro- 
vide for warrants to be issued for certain claims subordinate to those 
of the Reconstruction Finance Corporation. 





Pere Marquette Ry. Co. Merger 


In F. D. 15228—Pere Marquette Railway Company Merger, Etc., 
the I. C. C. has entered an order dated July 27, 1948 reopening the pro- 
ceeding in conformity with the opinion of the Supreme Court of the 
United States, on May 3, 1948, in Schwabacher, et al. v. United States, 
et al. The case has been reopened for reconsideration, upon the pres- 
ent record. Briefs are to be submitted by the parties upon the question 
of the justness and reasonableness of the terms of exchange of securities 
under the merger agreement. 





FORMAL MATTERS 
Egg Packing Specifications 


In Docket No. 30030, the I. C. C. has instituted an investigation with 
respect to Supplement 2 to Consolidated Freight Classification No. 18, 
relating to packing specifications for eggs. The proceeding has been 
assigned for hearing on September 23, 1948 at Washington, D. C., with 
Examiner Barber presiding. 





Joint Rates and Through Routes Decision 


In Docket 29494—Allied Mills Inc., of Virginia v. Alton R. Com- 
pany, et al., Division 2 of the I. C. C. has found combination rates on 
grain, grain products and grain by-products, in carloads from origins 
and reshipping points west of Cleveland and Columbus, Ohio, and Deep- 
water Junction, West Virginia, to Portsmouth, Virginia, there manu- 
factured into animal and poultry feed and soybean meal and reforward- 
ed, in carloads, to destinations on the Del-Mar-Va peninsula, in Virginia, 
Maryland, and Delaware to be unreasonable, and has prescribed reason- 
able joint rates and through routes by way of Portsmouth. 
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In the course of its report, Division 2 refers to D. A. Stickell & 
Sons, Inc. v. Alton R. Co., 255 I. C. C. 333, 337, where it said: 


‘*It is not the province of railroads to determine what markets shall 
be available to sellers or buyers, or, by the refusal to establish 
through routes or the maintenance of rate disadvantages, to restrict 
or circumscribe the opportunities of shippers located on other rail- 
roads to sell in markets served by them. It is their function to 
transport in the channels necessitated by trade conditions and not 
to fix limitations on commerce. The public interest demands that 
all shippers be accorded relatively equal opportunities to reach all 
reasonably available markets.’’ 





Investigation of Power Brakes and Appliances 


In Docket 13528—Investigation of Power Brakes and Appliances 
for Operating Power Brake Systems, the Commission issued an order, 
dated August 27, 1948, ordering that ‘‘the order of September 21, 1945, 
heretofore entered herein, insofar as it requires respondents to install 
power brakes and appliances on their cars used in freight service on or 
before January 1, 1949, be, and it is hereby, amended so as to require 
respondents to install said power brakes and appliances on their cars used 
in freight service, as described, which are interchanged between and 
among respondents, on or before January 1, 1950; and on all their other 
ears used in freight service, as described, on or before January 1, 1952.’’ 





Pick-up and Delivery Services—Small Shipments Charges 


In Dockets 29555—Pick-Up and Delivery Services by Railroads and 
29556—Charges on Small Shipments by Railroads, further hearings have 
been adjourned indefinitely to enable the railroads to study cost evidence 
introduced by members of the Interstate Commerce Commission staff, 
and to give the motor carriers time to complete the cost studies they are 
making. Further hearings were held on June 2 and 3, with Commis- 
sioners Alldredge and Rogers presiding. 





Railway Express Rates 


In Ex Parte 163, Increased Express Rates and Charges, 1946, the 
I. C. C. has issued an order dated August 11, 1948, authorizing the Rail- 
way Express Agency, Inc., to continue in effect. after October 25, 1948, 
and until further order of the Commission, the l.c.l. express rates and 
charges authorized by it on September 23, 1947 for a period of one year. 
The case has been assigned for further hearing on September 20, 1948. 





Georgia Asks I. C. C. to Modify Ex Parte 166 Orders 


_ The State of Georgia has asked the Interstate Commerce Commis- 
sion to reconsider some of the freight rate increases recently granted in 
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Ex Parte 166. In a formal petition filed with the Commission, the 
Georgia Public Service Commission complains that the most recent order 
of the Commission penalizes certain heavy commodities which Georgia 
ships in large quantities. The complaint specifically seeks revisions in 
the rates for sand, gravel, crushed stone, clay and logs. 





Test Studies of Freight-Train Car-Mileage 


Division 1 of the ICC issued an order dated July 8, 1948, ordering 
all Class I steam railways, excluding switching and terminal companies, 
subject to Part I of the Interstate Commerce Act, to compile and fur- 
nish to the Commission certain data called for in the ‘‘Test: Studies of 
Freight-train Car-miles by Types of Equipment and Directions of Move- 
ment and Statistics for Way Trains and for All Trains Combined,’’ made 
a part of the order. 





Texas Intrastate Rates 


In Docket 30024—Tezas Intrastate Rates, the Interstate Commerce 
Commission has instituted an investigation with respect to the refusal of 
the Railroad Commission of Texas to permit increases in intrastate rates 
to the same level as authorized by the I. C. C. in Ex Parte 166. 

The proceeding was assigned for hearing at the Austin Hotel, 
Austin, Texas, on September 13, 1948, with Examiner Myron Witters 
presiding. 





Official—Southwestern Divisions 


The ICC has made public an order in Docket No. 29886, in the mat- 
ter of Divisions of Joint Rates Between Official and Southwestern Terri- 
tories, amending its order of December 4, 1947, and ordered an inquiry 
to be made in this proceeding. As amended, it ordered that an investi- 
gation be instituted for the purpose of determining whether the present 
primary divisions of interterritorial joint rates of classes and all com- 
modities between points in Official Territory (as defined in Class Rate 
Investigation, 1939, 262 I. C. C. 447, 457, but not including the Chicago, 
Ill., switching district or other points in Illinois on, west, or north of 
the Illinois Waterway or in Wisconsin) and points in southwestern 
territory (as defined in Southwestern-Official Divisions, 216 I. C. C. 687, 
735, note 5) are unjust, unreasonable, inequitable or unduly preferential 
or prejudicial as between carriers parties thereto, and if so, what will be 
the just, reasonable, and equitable divisions of the aforesaid carriers as 
provided in section 15 (6) of the Interstate Commerce Act. 

The initial hearing in this proceeding assigned October 11, 1948, and 
the further hearing of January 17, 1949, at Washington, have been can- 
celed, and the proceeding reassigned for initial hearing November 29, 
1948, 9:30 o’clock a.m., U. 8S. Standard Time, and for further hearing on 
March 17, 1949, at 9:30 o’clock a.m., U. S. Standard Time, at the Office 
of the Interstate Commerce Commission, Washington, D. C., before Ex- 
aminer Howard Hosmer. 
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Per Diem Reparations Case 


In Docket 29587—Per Diem Reparations Case, and Docket 29751— 
Western Carriers Per Diem Complaint, a proposed report has been is- 
sued by Examiner Claude A. Rice. The Examiner recommends that the 
Commission find that the assailed per diem charges have not been shown 
to have been or to be unreasonably high, or unreasonably low. He recom- 
mends that the complaints be dismissed. At the same time, however, the 
Examiner attaches to his report, as an appendix, a copy of a proposed 
formula for the computation of per diem costs of ownership of freight 
ears which has been prepared by the Commission’s Bureau of Transport 
Economies and Statistics. This formula differs in certain respects from 
the earlier formula issued by the Bureau and introduced at the hearing. 
The Examiner says the formula is attached as an appendix to the report 
so that the parties may offer such suggestions, criticisms, or objections to 
it which they deem appropriate. Exceptions to the report are due to 
be filed on September 28, 1948. 





Coal, Coke and Iron Ore Rate Increase Petition 


On August 27, 1948, the railroads filed a petition with the Interstate 
Commerce Commission for increases in freight rates, on coal, coke and 
iron ore because the present levels of freight rates are insufficient to 
produce the revenue which the railroads must have in order to continue 
providing the public with adequate and efficient transportation. Under 
the proposal, as filed with the Commission, the rates on anthracite and 
bituminous coal and coke throughout the country would be increased by 
25 cents per net ton or 28 cents per gross ton, and on iron ore, by 20 
eents per net or gross ton in the East and South. It is estimated that 
these increases would yield approximately $140,000,000 a year on the 
basis of 1947 traffic. 





Sleeping, Parlor Car and Reserved Coach Tickets 


In Docket No. 30031—Sleeping, Parlor Car and Reserved Coach 
Tickets, the I. C. C. has entered an order dated July 6, 1948, instituting 
an investigation, upon its own motion, into and concerning the lawful- 
ness and reasonableness of the rules, regulations and practices governing 
the reservation, sale and redemption of sleeping, parlor car and reserved 
coach tickets applicable in connection with the transportation of pass- 
engers in interstate and foreign commerce, as maintained or practiced by 
various railroads and as maintained or published in Tariff No. I. C. C. 
a of the Pullman Company. The proceeding will be assigned for 

earing. 
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LEGISLATION 
Railroad Reorganizations—lInterim Report 


The subcommittee of the Senate Committee on Interstate and For- 
eign Commerce, consisting of Senators Reed, Kansas, Chairman, Hawkes 
New Jersey, and Myers, Pennsylvania, has submitted an Interim Report 
respecting its investigation of railroad reorganizations pursuant to Sen- 
ate Resolution 65—80th Congress. After reviewing the legislative history 
of S. 249 and H.R. 2298, the latter becoming Pub. Law 478—80th Cong., 
{Mahaffie Act], it says: 


‘* Although the enactment of H.R. 2298 was the culmination of the 
extensive study by this committee of railroad reorganization cases and 
the statutes under which they are carried out, the subcommittee ap- 
pointed under authority of Senate Resolution 65 is of the opinion that 
the subcommittee should particularly concern itself with the manner in 
which the regulatory agency will administer the latest statute on the 
subject. It is the subcommittee’s opinion that it should exercise the 
authority expressly specified in the Congressional Reorganization Act 
(Public Law 601, 79th Cong., sec. 136) to— 


exercise continuous watchfulness of the execution by the adminis- 
trative agencies concerned of any laws, the subject matter of which 
is within the jurisdiction of such committee. * * * 


The subcommittee believes this will have a beneficent effect in future rail- 
road reorganization cases as well as keep the Congress informed of 
necessary changes in the law affecting railroad reorganizations. 

‘*However, in now reporting to the full committee what was done 
under Senate Resolution 65, the subcommittee wishes to emphasize that 
while the immediate problem of railroad reorganizations has been met 
for the time being with the enactment of Public Law 478, a larger and 
far more important problem affecting and involving all domestic trans- 
portation in the United States confronts the Congress. 

‘The subcommittee is of the opinion that serious consideration must 
be given in the next Congress to the whole question of regulation of all 
forms of transportation, the question arising from the apparently neces- 
sary subsidization of some forms of transport, to the question of mount- 
ing costs of freight transportation to shippers and its effect on location 
and growth of industrial enterprises, to the question of whether Govern- 
ment regulation is being carried on in the best, most satisfactory, and 
most efficient manner. 

‘*The data already available to the committee as a result of its study 
under Senate Resolution 65 are valuable in the further consideration of 
this question. The subcommittee recommends, therefore, that in the 
next Congress the committee give serious consideration to the adoption 
of a resolution which would authorize the committee, or a subcommittee 
thereof, to pursue further this entire question of domestic transporta- 
tion.’’ 
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Pan-American Railway Congress 


President Truman has signed a bill providing the United States 
membership in the Pan-American Railway Congress. Under the new 
law the President is authorized to appoint U. 8S. delegates and alternates 
to the Congress. The law authorizes payments up to $5,000 a year as 
this country’s share of the organization’s expenses. 





MISCELLANEOUS 
Basing Point Study 


Senator Homer E. Capehart, of Indiana, Chairman of the Senate 
Committee on Trade Policies, a subcommittee of the Committee on In- 
terstate and Foreign Commerce, has announced appointment of a 41- 
member Advisory Council to study the effects of the Supreme Court’s 
decision in the Cement Case. Melvin T. Copeland, of the Harvard School 
of Business Administration, is Chairman of the Council. The Council 
contains representatives of labor, farmers, economists and businessmen 
who are both buyers and sellers in the heavy goods and light goods in- 
dustries. The first meeting of the Council was scheduled to be held about 
September 15. 

The primary subject of the Committee’s study will be the pricing 
policies of the Federal Trade Commission as recently interpreted by the 
courts. The ultimate question is whether sellers should be permitted to 
sell their products throughout the United States at a uniform delivered 
price, or absorb freight or any part thereof in sales to customers in order 
to compete with competitors whose plants are located closer to the cus- 
tomer. 

The subeommittee expects to hold hearings in the fall, beginning 
about mid-November. 





Dismissal of Railroad Strike Injunction Denied 


Judge T. Alan Goldsborough of the U. S. District Court for the 
District of Columbia has refused to dismiss the injunction he issued 
which stopped the threatened Nation-wide strike on May 11. The Gov- 
ernment asked dismissal of the injunction because there is no longer a 
strike threat. However, Judge Goldsborough upheld the contention of 
the three railway labor unions that the dismissal of the injunction now 
might kill their chance for a higher court ruling on its legality. Judge 
Goldsborough said, ‘‘As this Court sees it, it is not for me to interfere 
with the appeal. To do otherwise would not only be juvenile, not only 
immature, but exceedingly unfair.’’ The Department of Justice has 
announced that the Government will appeal from Judge Goldsborough’s 
ruling declining to enjoin the injunction. 
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Tax on Railway Express Agency Transportation 


Deputy Commissioner D. S. Bliss, of the Bureau of Internal Reve- 
nue, in a letter to T. L. Preston, AAR General Solicitor, dated June 4, 
1948, which has been circulated by AAR Vice President E. H. Bunnell, 
says: 


**It is the opinion of the Bureau that, in conducting a railroad’s ex- 
press business over the lines of that railroad pursuant to the terms of the 
Express Operations Agreement, the Express Agency is acting as the 
agent of such railroad and, therefore, no transportation tax is collectible 
by the Express Agency from the railroad or by the railroad from the 
Express Agency with respect to the various separate services performed 
by the Express Agency and the railroad in conducting such railroad’s 
express business. However, where a railroad transports property which 
is to be used in the express business of other railroads, the tax will 
properly apply to the tariff charges billed by the railroad.’’ 





Withholding Tax Regulations Amended 


The Bureau of Internal Revenue has issued public Treasury Deci- 
sion 5644, amending Internal Revenue Regulations 116, with respect to 
the use of Government depositaries in connection with the payment of 
income taxes withheld from wages, so as to permit employers to deposit 
in authorized depositaries within 15 days after the close of each month 
the amount of taxes withheld. This is in lieu of the 10 days heretofore 
established. 

The new Treasury Decision also provides that for taxes withheld 
during the last month of the quarter, the employer may either include 
with his return direct remittance to the Collector of Internal Revenue 
for the amount of the taxes withheld during such last month of the 
quarter, or attach to such return a receipt evidencing the payment of 
the taxes withheld during such last month to a depositary on or before 
the last day of the month following the close of the quarter. 





o 0. F. 
ODT History 


**Civilian War Transport,’’ a printed record of the control of do- 
mestic traffic operations by ODT 1941-1946, containing 361 pages, is 
available at the office of Sup’t of Documents, Government Printing 
Office, Washington 25, D. C., at $1.75 per copy. 





ODT Orders and Permits 


General Permit ODT 18A, Revised-33, issued August 23, 1948, effec- 
tive August 26, 1948, exempts carload freight consisting of cotton to 
from or between points in states other than Arizona or California, but, 
at the same time, prohibits the use of more than two cars on carload 
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shipments of flat cotton from points of origin in Arizona and California 
to compress points in those states. 

Special Direction ODT 18A-2A, Amendment 13, issued August 27, 
1948, effective August 30, 1948, reduces minimum loading requirements 
on melons from 24,000 to 22,400 pounds. 

General Permit ODT 18A, Revised-41, issued August 26, 1948, effec- 
tive August 28, 1948, and expiring September 30, 1948, authorizes 
minimum loading requirements of not less than three complete tiers high, 
occupying the entire floor space of the car, on peaches packed in Sparton 
boxes. 

Special Allocation Order ODT R-1, is revoked, effective September 1, 
1948, by an order issued on August 26, 1948. This order relates to 
Army-owned sulphuric acid tank cars. 





PERSONALS 
Bureau of Finance—l. C. C. 


Mr. Oliver E. Sweet, Director of the Bureau of Finance, voluntarily 
retired effective July 31, 1948. 

Mr. C. E. Boles, Assistant Director of the Bureau of Finance from 
April 16, 1935 to July 31, 1948, was selected to succeed Mr. Sweet as 
Director of that Bureau effective August 1, 1948. 

Mr. R. T. Boyden, who was Chief of the Loans and Reorganizations, 
Bureau of Finance. was appointed Assistant Director of that Bureau to 
sueceed Mr. Boles effective August 1, 1948. 





Bureau of Inquiry—l. C. C. 


Mr. Dwight H. Williams, an attorney in the Bureau of Inquiry 
since March 1, 1930 was appointed Assistant Director of that Bureau 
effective June 14, 1948. 





Bureau of Traffic—l. C. C. 


Mr. Edmond W. Chapdelaine, Assistant Director and Chief, Section 
of Rail Tariffs, Bureau of Traffic, voluntarily retired July 31, 1948, after 
more than 34 years of service. 

Mr. William B. Hammer, former Chairman of the Board of Suspen- 
sion, was appointed to succeed Mr. Chapdelaine. 

Mr. Edward H. Cox, Assistant to the Director, Bureau of Traffic, 
was selected to succeed Mr. Hammer. 





Bureau of Motor Carriers—lI. C. C. 


Mr. Asa E. Birum was appointed Chief, Section of Certificates, Bu- 
reau of Motor Carriers to succeed Harold M. Roberts, who was trans- 
ferred to Albuquerque, New Mexico, as District Supervisor, effective 
July 25, 1948. 
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Federal Communications Commission Appointment 


Miss Frieda B. Hennock, a New York lawyer, was sworn in on July 
6 as a member of the Federal Communications Commission for a term 
of seven years. She succeeds Clifford J. Durr, who declined reappoint- 
ment. 





RFC Chairmanship 


On August 5 President Truman designated Harley Hise as Chair- 
man of the Reconstruction Finance Corporation to succeed John Goodloe 
who recently resigned. The nomination of Mr. Hise as a member of the 
RFC Board of Directors has been confirmed by the Senate. His appoint- 
ment as Chairman needs no such confirmation. 





Transcontinental Passenger Association Chairmanship 


E. B. Padrick has been appointed Chairman of the Transcontinental 
Passenger Association, the Western Passenger Association, and their 
allied bureaus and agencies, to succeed the late Hugh W. Siddall. Mr. 
Padrick has been Vice-Chairman of those Associations since June 1, 1944. 
He entered railroad service in 1920 in the Passenger Traffic Department 
of the Union Pacific at Omaha and has been connected with the Trans- 
continental and Western Passenger Associations since July 15, 1937. 





STATISTICS 
Railroad Construction Indices 


The Engineering Section of the Bureau of Valuation of the Inter- 
state Commerce Commission has issued ‘‘ Railroad Construction Indices,”’ 
as revised, to include the year 1947. These indices show for 1947 an 
all-over increase of 25 points or 11 per cent over 1946. The 1947 com- 
posite index for all accounts is 257, the highest in the history of these 
indices, which go back to the 1910-1914 base of 100. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended August 21, 1948, 
totaled 900,572 cars. This was a decrease of 323 cars, or three-hundreths 
of one per cent below the corresponding week in 1947, but an increase of 
15,617 cars, or 1.8 per cent above the corresponding week in 1946. 

The loading of revenue freight for the week of August 21, increased 
9,295 cars, or one per cent above the preceding week. 

Coal loading amounted to 187,002 cars, an increase of 9,625 cars 
above the corresponding week in 1947, but a decrease of 3,961 cars below 
the preceding week this year. 
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Railway Operating Revenues 


Based on advance reports from 82 Class I railroads, whose revenues 
represented 80.5 per cent of total operating revenues, the Association of 
American Railroads has estimated that railroad operating revenues in 
July 1948, increased 18.2 per cent above the same month in 1947. The 
estimate covers operating revenues only, and does not take into account 
substantial increases in operating expenses that have taken place since 
July 1947, as a result of increases in wage rates and material prices. 

Estimated freight revenue in July 1948 was greater than in July 
1947, by 21.9 per cent, and estimated passenger revenue increased 1.5 
per cent. 





Estimated Freight Car Loadings—Third Quarter, 1948 


Freight carloadings in the third quarter of 1948 are expected to 
be 3.7 per cent above those in the same period in 1947, according to es- 
timates just compiled by the thirteen Shippers Advisory Boards. 

On the basis of those estimates, freight carloadings of the thirty- 
two principal commodities will be 9,138,374 cars in the third quarter of 
1948, compared with 8,814,081 actual carloadings for the same commodi- 
ties in the corresponding period in the preceding year. All of the 
thirteen Shippers Advisory Boards, except the Southwest and the Trans- 
Missouri-Kansas regions, estimate an increase in carloadings for the 
third quarter of 1948 compared with the same period in 1947. 





Railway Employment—July 1948 


Class I steam railways, excluding switching and terminal companies, 
had 1,361,757 employees at the middle of July 1948, a decrease of 1.54 
per cent as compared with the middle of July 1947 and an increase of 
0.79 per cent as compared with the middle of June 1948. Railway em- 
ployment at the middle of July 1948 was 130.7 per cent of the 1935- 
1939 average. 





Female Railway Employees 


At the middle of the Month of April, 1948, the Class I steam rail- 
ways, excluding switching and terminal companies, had 64,630 female 
employees, as compared with 71,294 such employees at the middle of the 
month of April, 1947. At the middle of the month of April, 1948, the 
percentage of female employees to all employees was 5.14, while at the 
middle of April, 1947, the percentage was 5.30. 





Railway Equipment 


The railroads and private car lines of the United States had 125,290 
new freight cars and 1,628 new locomotives on order on August 1, 1948, 
as compared with 117,267 new freight cars and 815 new locomotives on 
order on August 1, 1947. 
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Pipe Line Companies—Revenue and Traffic 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued Statement Q-600, showing transportation revenue and traffic 
of large oil pipe line companies for the second quarter of 1948 as com- 
pared with the second quarter of 1947. The transportation revenue of 
these companies for the second quarter of 1948 was $84,302,786 as com- 
pared with $72,004,561 in the second quarter of 1947, an increase of 16 
per cent. The number of barrels of oil originated on line and received 
from connections during the second quarter of 1948 was 638,007,689 and 
for the second quarter of 1947 was 568,303,561. 





Steam Railway Accidents 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued a preliminary statement showing steam railway accidents for 
the first six months of 1948 compared with the first six months of 1947. 
The statement shows that during the first six months of 1948 there were 
27 passengers killed and 1,944 passengers injured in train and train 
service accidents as compared with 53 passengers killed and 2,028 pass- 
engers injured in such accidents during the first six months of 1947. 

During the first six months of 1948 there were 298 employees killed 
and 15,566 injured while on duty, as compared with 391 employees 
killed and 17,925 injured while on duty the first six months of 1947. 





Percentage Relation of Freight Revenue to Commodity Value 


The following table showing ‘‘ Percentage Relation of Freight Reve- 
nue to Commodity Value,’’ appears in the Monthly Comment on Trans- 
portation Statistics issued by the Bureau of Transport Economics and 


Statistics of the Interstate Commerce Commission under date of August 
13, 1948 : 











§ S | Sse | ESE | Boe | Boh | ERs oO 
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1928 7.90 10.01 2.93 26.74 12.96 5.42 6.94 
1930 6.67 11.53 3.46 33.16 18.26 4.02 4.13 
1933 10.66 13.67 6.99 35.95 21.12 6.30 9.19 
1936 8.47 9.57 4.10 30.44 15.38 5.51 8.46 
1939 8.43 12.24 4.59 28.29 13.78 5.30 8.33 
194] 7.26 10.25 3.71 29.12 12.65 4.66 7.27 
5.46 5.58 2.68 23.13 12.80 3.88 5.46 

5.36 5.16 2.45 22.76 12.66 3.79 5.39 
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Effect of Rate Increases 


In its ‘‘Monthly Comment on Transportation Statisties,’’ issued by 
the Bureau of Transport Economics and Statistics of the Interstate Com- 
merce Commission, under date of August 13, 1948, there is shown ‘‘In- 


come Account, Class I Railways (Millions of dollars) for a Constructive 


Normal Year.’’ This Income Account has been so prepared as to allow 


for the rate increases authorized by the Commission. 


shown in that document, is as follows: 
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Passenger Traffic Statistics 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has issued Statement M-250, showing passenger traffic statistics of Class 
I steam railways for the first three months of 1948 as compared with the 
first three months of 1947. 

The aggregates and averages are as follows: 


AGGREGATES 
% 
1948 1947 Change 

Passenger Revenues 

In Coaches $ 121,424,099 $ 119,192,478 + 19 

In Parlor and Sleeping Cars 86,448,886 88,740,371 — 26 
Revenue Passengers Carried 

In Coaches 71,326,070 77,337,202 —78 

In Parlor and Sleeping Cars 7,602,197 8,384,243 — 93 
Revenue Passengers Carried 1 Mile 

In Coaches 5 639,066,546 6,237,426,514 — 96 

In Parlor and Sleeping Cars 2,959,440,492 3,359,522,353 —11.9 

AVERAGES 

Revenue per Passenger-Mile 

In Coaches 2.15¢ 191lc +126 

In Parlor and Sleeping Cars 2.92 2.64c +10.6 
Revenue per Passenger per Road 

In Coaches $ 1.70 $ 1.54 +10.4 

In Parlor and Sleeping Cars 11.37 10.58 + 7.5 
Miles per Passenger per Road 

In Coaches 79.1 80.7 — 20 

In Parlor and Sleeping Cars 389.3 400.7 — 28 


The Bureau of Transport Economies and Statisties of the I. C. C. 
has issued Statement M-250 showing passenger traffic statistics for Class 
I steam railways in the United States for the first five months of 1948 
as compared with the first five months of 1947. In the first five months 
of 1948 the passenger revenue for coach. travel decreased 2% and for 
sleeping and parlor car travel it decreased 2.9%. 

The number of revenue passengers carried in coaches decreased 
11% for the first five months of 1948 as compared with the first five 
months of 1947, while the number of passengers carried in parlor and 
sleeping cars decreased 9.7%. 

Revenue passenger miles decreased 12.9% so far as coach travel was 
concerned, and 11.7% as relates to parlor and sleeping cars. 















Motor Transportation 
By Harry E. Boot, Editor 


Attorney, American Trucking Associations, Inc. 


Supreme Court Rules on New York’s 2% Tax on Bus Fares 


In a 6 to 3 decision, the U. S. Supreme Court decided that the State 
of New York has no right to tax motor transportation which begins and 
ends in the State of New York when the vehicle travels through another 
State enroute. The Central Greyhound Lines of New York contended 
that New York’s 2% tax on bus fares was unconstitutional and placed a 
burden on interstate commerce. The operation in question was between 
New York City and Buffalo but the route between the two cities took the 
transportation through parts of New Jersey and Pennsylvania. The 
majority opinion stated ‘‘to allow New York to impose a tax on gross 
receipts for the entire mileage—on the 57.47% within New York as well 
as the 42.53% without—would subject interstate commerce to an unfair 
burden of being taxed as to portions of its revenue by States which give 
protection to those portions, as well as by a State which does not.’’ One 
of the dissenting Justices held that this transportation is ‘‘a local busi- 
ness, even though some routes cross parts of other States.’’ 

The Greyhound Company contended that the entire tax was illegal, 
but argued that in any event, New York could tax only so much of the 
gross receipts as were attributable to mileage within that State. 





The Lenoir Chair Company Held a Private Carrier by the Interstate 
Commerce Commission 


Motor carriers from all branches of the industry have been inter- 
ested in the outcome of the Commission’s decision in the Lenoir Chair 
Company, M. C. 96541. The Lenoir Chair Company, in transporting 
goods, sold f.o.b. its plant and charged separate transportation amounts 
approximating truck or rail rates. The Commisssion held this not to be 
performing either common or contract carriage but, instead, it was con- 
ducting a private transportation service incidental to the firm’s primary 
business of manufacturing and selling furniture. This was Division 5’s 
ruling in a 2 to 1 decision in which Commissioner John L. Rogers dis- 
sented on the grounds that application of a principle enunicated in a 
precedent case upon which the majority relied was not warranted by the 
fact in the Lenoir proceeding. A.T.A.’s Private Carrier Conference was 
represented in this case and the decision was looked upon by all private 
carriers as a very favorable decision. The Commission could find no 
merit in the contention of interveners that the matter of the amount of 
compensation received by the applicant should be the sole factor in de- 
termining its for-hire or private carrier status. The Commission, how- 
ever, held ‘‘each case must be decided upon its own facts and while the 
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matter of the amount of compensation received for transportation is 
important, it is not alone controlling.’’ Several of the participants have 
petitioned the commission to reconsider and have a rehearing. 





Light and Bulky Articles Case Again Before Commission 


The National Classification Board acting on behalf of motor car- 
riers has asked for further reconsideration in four cases involving light 
and bulky freight. The four related proceedings in which reconsidera- 
tion is sought are docketed as I&S M-2404, 2407, 2408, and 2409. These 
dockets deal with the classification ratings on electric lamps and bulbs, 
fibre or pulp hats or caps, carpet mill thread waste, and various paper 
articles. This action is part of a long considered program with the Na- 
tional Classification Board to reflect adequately in freight ratings the 
important classification characteristics of light-weight commodities which 
motor carriers contend should command relatively high ratings because 
they consume more vehicle space in relation to revenue than heavier 
items, often are more susceptible to damage, have comparatively high 
values or otherwise may be unattractive for transportation unless proper 
compensation can be obtained. 





Leasing Firm Held For-Hire Carrier by U. S. District Court 


In the case of F & F Truck Leasing Company v. Illinois-Minnesota 
Motor Carriers Conference et al, the U. S. District Court for Minnesota 
held that the F & F Truck Leasing Company was operating as a com- 
mon or contract motor carrier in leasing equipment and furnishing 
drivers to shippers under a single trip lease. This Company owned 
seven trailers and leased tractors as well as complete tractor semi- 
trailer units from owner operators. The Company in turn, leased 
equipment, and furnished drivers to shippers under written single-trip 
leases. In many cases, it leased with one shipper on an outbound move- 
ment and with another shipper for the return haul. Charges were made 
on the basis of cents per 100 pounds in some eases; in other cases, the 
rental was on a truck-mile basis or a flat sum. Driver’s wages at the 
rate of 414c per mile were deducted from the rental amount and paid to 
the driver by the shipper. The truck leasing company carried insurance, 
sometimes issued bills of lading, and paid the owner-operator for the 
use of equipment and in some instances, took charge of the driver’s 
logs and later turned them over to the shipper. In holding that F & F 
Truck Leasing Company was operating as a common or contract carrier, 
the Court also held that unless I. C. C. authority is obtained, an in- 
junction should be issued to restrain the Company from continuing its 
present practices. The Court pointed out distinctions between a carrier 
augmenting equipment by leasing from owner-operators and the leas- 
ing of vehicles to shippers for private use by the shipper. 
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Commission to Reopen ““Washed Vegetable’ Case 


In MC-107669, the Commission held Norman E. Harwood, a motor 
contract carrier and subject to regulation when engaging in transporta- 
tion of spinach that had been washed, clipped, and packed in cellophane 
bags. The Commission denied the agricultural exemption provided for 
in the act on the grounds that the processing of the agricultural com- 
modity had converted it into a manufactured product. 

This decision has been attacked by Farm Bureaus and the U. S. De- 
partment of Agriculture, as they have encouraged farmers to package 
their products before marketing. The case will be heard November 9, 
1948 as MC-C 968, and has been assigned to Examiner C. Evans Brooks. 





Economic Loads and Vehicles to be Determined in “Pilot Study” 


A carefully controlled ‘‘pilot study’’ test began in July to deter- 
mine the most economic loads and vehicles for the most economic roads. 
The study is a research into vehicle performance which is designed to 
ascertain direct operating cost and fuel and time consumption for every 
commercial vehicle of various types and axle arrangements. It is ex- 
pected that the results of this test will provide definite standards by 
which highway planners may judge what kind of construction is re- 
quired for future transportation need. It is also claimed that the test 
will demonstrate that existing highways have already built into them 
capacities that are not being used to the fullest possible extent because 
of unnecessarily low state vehicle length and weight restrictions. 

The project is being conducted by the Committee of Economics of 
Motor Vehicle Sizes and Weights, Highway Research Board. In these 
tests motor vehicles will be run over the Pennsylvania turnpike 159 
miles from Irwin to Middlesex and over the rough paralleling routes 11 
and 30 totaling a hundred and sixty-three miles. The officials state the 
objectives as (1) to determine the fuel and time consumed by selected 
test vehicles in traveling a relatively good and poor route over rough 
terrain with various gross vehicle weights; (2) to measure the per- 
formance of passenger car and commercial vehicles that normally use 
the test routes; (3) to develop a traffic flow diagram for each test route; 
and (4) to observe the speed and the wheel slippage of the test vehicles 
on known grades. Various types of vehicles will be used to carry dif- 
ferent weights. The weights will range from axle loads of 14,000, 
18,000, and 22,000 lbs. and gross weights will be up to 142,000 lbs. It 
will probably take from 11 to 12 weeks to complete all of the tests. 





Examiner’s Report Holds Burlington Mills Co. A Private Carrier 


A recommendation that the Interstate Commerce Commission apply 
the ‘‘primary business’’ test to Burlington Mills Corp., Greensburg, N. 
C., and in so doing, conclude that Burlington is a private rather than 
a for-hire motor carrier, was recommended by I. C. C. Examiner M. J. 
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Walsh. Burlington Mills, a textile manufacturer, purchases raw ma- 
terials and supplies f. o. b. origin and is given transportation allowances 
by the seller thereof on the basis of the lowest motor or rail common 
carrier rate. It transports about 4500 tons a month in its own vehicles, 
and in other instances, the company receives the same transportation 
allowances from those from whom it purchases materials and supplies 
but, in turn, utilizes for-hire services and pays the common carrier 
freight charges. The Examiner reviewed the Woitishek and the Lenoir 
eases in arriving at his conclusions. The recommendations were: 


‘“The Commission should find that respondent’s operations are not 
those of either a common or contract carrier by motor vehicle * * * 
and discontinue the proceeding.’’ 





Rules for Extending Temporary Authorities Announced by the I. C. C. 


The Interstate Commerce Commission has prescribed rules for ex- 
tensions or approvals of temporary motor carrier operating authorities 
and for continuance of temporary approvals of consolidations, mergers, 
leases, or contracts to operate motor carriers; these rules were effective 
August 9, 1948. The order under which the rules were issued is ap- 
plicable to temporary authorities and approvals expiring on or after 
August 9. Written requests for determination of whether to continue 
a temporary authority or approval should be filed not later than 30 
days prior to the expiration of the temporary operating authority or 
approval. In making determinations of whether to extend or continue 
temporaries, the I. C. C. will be guided by an interpretation of the Ad- 
ministrative Procedure Act. This Act provides: 


‘*A timely application for a Certificate of Public Convenience and 
Necessity or a permit is one filed in accordance with the applicable 
laws, regulations, and instructions, not later than 60 days after is- 
suance of a temporary authority for a period of 180 days or not 
later than 60 days after issuance of a series of consecutive tem- 
porary authorities aggregating 180 days. * * *’’ 


An application for approval of a lease or a contract to operate the 
properties of one or more motor carriers shall be considered to be finally 
determined: (1) in the case of denial of such an application, upon the 
expiration of the period allowed by the rules and regulations of the 
Commission or by the order (whichever is greater) within which peti- 
tions for rehearing, reargument, or reconsideration may be filed, or upon 
the denial of such petition if filed, and (2) in the case of approval of 
such an application, when the order approving such application becomes 
effective. Nothing in the rules shall be construed as preventing the 
Commission from determining, at any time, in accordance with law, any 
temporary authority or approval, or any extension thereof. 
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Carver Case Taken to Circuit Court of Appeals 


The Sixth Cireuit Court of Appeals will hear a case which may be 
of great importance to many motor carriers. The Carver Case was de- 
cided by the Tax Court last January and involved a printing company. 
From 1909 until 1925 the printing company kept its books on a cash 
basis, but in 1925 adopted a recommended procedure in the printing 
industry and set up the books on an accrual basis. The company did 
not change its method of reporting income tax and continued to keep 
its income tax records on a cash basis. The Bureau of Internal Revenue 
had examined the books on many occasions but in 1941 made a deficiency 
assessment on some $39,000.00 income because income tax returns were 
not on an accrual basis the same as the company books. The Internal 
Revenue Code provides in substance, that net income for income tax 
purposes, shall be computed in accordance with the method of account- 
ing regularly employed by the taxpayer in keeping his books. This 
raises the question as to the possibility of motor carriers, who are re- 
porting to the Interstate Commerce Commission on an accrual basis, but 
making their income tax returns on a cash basis, being subject to some 
penalizing action by the Bureau of Internal Revenue. Court cases have 
held that even though the Commissioner of Internal Revenue has in 
previous years accepted returns upon a basis other than that of which 
he requires, will not preclude him from insisting upon a method that 
will clearly reflect the income for the period audited. 





lowa Supreme Court Rules on Authority of Highway Commissioner’s 
Weighing Crews 


According to a recent lowa State Supreme Court decision, the Iowa 
State Highway Commission weight crews are authorized to enforce 
motor vehicle laws on size and weights of loads but have no enforcement 
authority for alleged violations of vehicle registration laws. The Iowa 
Highway Commission weight crews have been stopping Minnesota Motor 
Freight vehicles for weighing and inspection on Iowa highways, and 
while performing this duty had been issuing summons tickets to drivers 
because their trucks did not have Iowa licenses. The trucks were licensed 
in Minnesota and the company, a Minnesota corporation, was operating 
them without Iowa licenses on the basis that they were entitled to the 
benefits of license reciprocity between Minnesota and Iowa. The Lower 
Court previously upheld the company’s contention that the highway 
commission had no authority to enforce any vehicle laws except those 
involving the size, weight, and loads of trucks. The decision was 
limited to the question of enforcement authority and no ruling was made 
as to whether or not the Minnesota trucks were properly licensed. The 
decision was made on the basis of the various Iowa laws which spell out 
the jurisdiction and authority of the Iowa authorities. The Iowa 
Supreme Court found that the Iowa State Highway Department of 
Public Safety and its motor vehicle department have the authority to 
enforce the licensing and other motor vehicle laws—except that the 
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State Highway Commission is given authority to enforce laws relating 
to size, weight and load of motor vehicles. The Court made it clear 
that the company was not asking to be exonerated from registration 
requirements because it was a foreign corporation, but that the company 
admitted that it was subject to the law and asserted it had complied 
therewith as the statute related to foreign corporations. Moreover, the 
duty and responsibility of reciprocity agreements rest with the Depart- 
ment of Public Safety. 














Water Transportation 
By Donautp Macueay, Editor 
Federal Barge Lines 


Senators Wherry, Butler, Eastland, Ellender, Feazel, Hickenlooper, 
Hill, Stennis, Thye, Wilson and Sparkman have joined in the introduc- 
tion of S. 2912, similar to S. 2296 introduced by the late Senator Over- 
ton, to increase the capital stock of the Inland Waterways Corporation 
to a total of thirty-three million dollars, and to authorize an appropria- 
tion of sufficient funds to bring the capitalization of the corporation to 
that figure (See Journal, May, 1948, page 716). Similar Bills, H. R. 
7104 and H. R. 7106 have been introduced in the House. 





Revenue And Traffic Of Water Carriers 


Statement No. Q-650 recently issued by the Bureau of Transport 
Economies and Statistics of the Interstate Commerce Commission, shows 
comparative revenue and traffic of carriers by water for the years 1947 
and 1946. 

Their freight revenue for 1947 was $148,793,725 as compared with 
$86,511,505 in 1946, an increase of 72%. 

The number of tons of revenue freight carried in 1947 was 67,401,- 
249 and for 1946, was 52,442,354. 

The passenger revenue for 1947 was $15,917,784 and for 1946 was 
$14,290,691, an increase of 11.4%. 

The number of revenue passengers carried in 1947 was 10,698,610 
and for 1946 was 12,686,967. 





Equipment For Barge Lines 


Government spokesmen have endorsed the program developed by 
the Office of Industry Cooperation of the Department of Commerce for 
a voluntary steel allocation agreement providing 20,000 tons of steel per 
month for construction, conversion and repair of barges and towboats 
for domestic inland waterways. 





Barrett Line Granted Towage Rights 


On June 24, 1948 the Commission handed down its decision on oral 
argument in Docket No. W-353, Barrett Line, Inc. Contract Carrier Ap- 
plication (earlier decision reported at 250 I. C. C. 809 and 265 I. C. C. 
94). Therein the Commission modified its earlier findings and found 
the applicant entitled to continue operation by towing vessels in the per- 
formance of general towage between ports and points along specified 
portions of the Ohio, Cumberland, and Mississippi Rivers, in addition 
to its authority to furnish towing vessels and barges, without crews, 
under charter. 
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Greene Line Granted Additional Authority 


The Commission, Division 4, by decision in Docket No. W-438, Sub 
1, Greene Line Steamers, Inc. Extension—Removal of Limitations, and 
related proceedings, has granted the applicant authority to operate by 
self-propelled vessels in the transportation of passengers and their auto- 
mobiles between ports and points along the Ohio, Kanawha, Mississippi, 
Tennessee, Cumberland, Yazoo, and Wolf Rivers, and has eliminated 
the limitation to ‘‘special excursions which begin at, return to, or stop 
at Cincinnati.’’ 





G. B. Zigler Company Granted Additional Authority 


By its decision on reconsideration dated June 7, 1948, in Docket 
No. W-75 G. B. Zigler Company Contract Carrier Application, the Com- 
mission has granted the applicant authority to perform freighting and 
towage operations as a contract carrier of commodities generally on the 
Gulf Intracoastal Waterway and connecting and tributary streams be- 
tween Freeport, Texas and New Orleans, Louisiana, and along the Mis- 
sissippi River above New Orleans to Plaquemine, Louisiana. 

The authorization is limited, both as to freighting and towage, to 
service for not more than one shipper in any one tow. (See I. C. C. 
PRACTITIONERS’ JOURNAL, January, 1948, page 364). 





1. C. C. Asserts Control Over Traffic Moving Within State For 
Transshipment 


In its decision in Docket No. 898, Sub 4, Henry Sause, Jr. and Cur- 
tis Sause, Contract Carrier Application, the Commission, Division 4, 
has held that it has jurisdiction over service by a contract carrier by 
water between California Ports in connection with traffic destined to 
points outside the State, although the movements are not under a joint 
rate with other water carriers or rail carriers or any common control, 
management or arrangement for continuous shipment. 

Protestants had taken the position that as a contract carrier, the ap- 
plicants could not lawfully undertake to provide transportation beyond 
ports of transshipment through interchange arrangements with carriers 
operating beyond; that the transportation performed by the applicants 
came to a complete stop even though the shipments were subsequently 
transshipped as originally intended by the shipper; and that therefore 
the transportation performed by the applicants and the carriers beyond 
the ports were entirely separate operations. The Commission stated: 


Part III of the act gives this Commission jurisdiction over both 
common and contract carriers by water and our jurisdiction in 
situations such as considered in the instant proceeding is within 
the provision of section 302 (i) (3) (B). The term ‘‘interstate or 
foreign transportation’’ or ‘‘transportation in interstate or foreign 
commerce,’’ as used in this provision, is defined as ‘‘ transportation 
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of persons or property wholly by water, or partly by water and 
partly by railroad or motor vehicle, from or to a place in the United 
States to or from a place outside of the United States ... and 

. in the case of a movement to a place outside the United States, 
only insofar as such transportation by water takes place from any 
place in the United States to any other place therein prior to trans- 
shipment at a place within the United States for movement to a 
place outside thereof . . .”’ In section 302(j) the term ‘‘ United 
States’’ means the states of the United States and the District of 
Columbia. Therefore, applicants must obtain authority from the 
Commission to institute the operation described. 





Tennessee-Tombigbee Inland Waterway 


The House of Representatives rejected Congressman Rankin’s pro- 
posed amendment to a deficiency appropriation bill to provide $1,500,- 
000. with which to start work on the Tennessee-Tombigbee Waterway in 
Mississippi and: Tennessee. Earlier, funds for the project had been 
taken from the Army Civil Functions Appropriation Bill in favor of 
more urgently needed projects. Congressman Rankin’s Bill, H. R. 7061, 
to provide funds for construction of the Waterway, was pending in the 
House Committee on Appropriations when Congress adjourned. 





St. Lawrence Seaway 


Following the refusal of President Truman to appoint a Commis- 
sion to review the St. Lawrence Seaway and Power Project in the light 
of the objections which resulted in the proposal being recommitted by 
the Senate (see JOURNAL, June, 1948, page 810), Senator Vandenberg, 
Chairman of the Senate Committee on Foreign Relations, appointed a 
subeommittee to give further study to the matter. 

The Chairman of the subcommittee is Senator Wiley of Wisconsin, 
one of the leading proponents of the long-disputed proposal. Other 
members are Senators Smith, of New Jersey; Hickenlooper, of Iowa; 
Thomas, of Utah; and Barkley, of Kentucky. 

The subcommittee is to report its conclusions and recommendations 
to the 81st Congress when it convenes next January. 





Anti-Trust Action Against Shipping Lines 


The Department of Justice has announced the filing of a civil action 
in the United States District Court for the District of New Jersey, 
charging the Far East Conference and 25 individual shipping lines 
with conspiracy to monopolize the trade from Atlantic and Gulf Ports 
of the United States to ports in Japan, Korea, Formosa, Siberia, Man- 
churia, China, Indo-China, and the Philippine Islands. 
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Particularly under attack is the ‘‘exclusive contract’’ system em- 
ployed by the Conference, under which those who agree to ship ex- 
clusively via Conference Lines obtain the benefit of ‘‘contract rates’’ 
which are lower than regular tariff rates. 

The American Flag Lines included among the defendants are: 
Isthmian Steamship Company; American President Lines ; Lykes Steam- 
ship Co., Inc.; States Marine Corporation; United States Lines Com- 
pany; and Waterman Steamship Corporation. 





United States Maritime Commission Appointment 


David J. Coddaire, of Haverhill, Massachusetts, has been appointed 
by the President as member of the United States Maritime Commission 
to succeed Richard Parkhurst, of Boston, for a six-year term from April 
16, 1948. 





Reorganization of Maritime Commission 


The United States Maritime Commission has announced the crea- 
tion of the ‘‘Office of the General Manager,’’ and the appointment of 
Charles D. Marshall to that position. 

Under the new organization there will be six independent offices, 
including that of the General Manager, which will report directly to 
the Commission, and seven Bureaus which will report to the General 
Manager. 

In addition to the General Manager the independent offices are that 
of the Secretary, the Price Adjustment Board, the Office of Regulations, 
Claims Review Board, and the Office of Trial Examiners. 

The seven Bureaus which will report to the General Manager are 
Management, Maritime Services, Law, Finance, Government Aids, 
Marine Operations and Engineering. 








Freight Forwarder Regulation 


By Gites Morrow 
General Counsel, Freight Forwarders Institute 


1. C. C. Prescribes Terminal Areas for Freight Forwarders and Motor 
Carriers—Ex Parte MC-37 


On July 20, 1948, the I. C. C., by Division 5, rendered a third sup- 
plemental report in Docket Ex Parte No. MC-37, Commercial Zones and 
Terminal Areas, prescribing maximum limits for terminal areas of 
freight forwarders and motor carriers at all municipalities and unin- 
corporated places in the United States. The report also fixes the limits 
of operating authorities of forwarders and motor carriers at points where 
they are not otherwise. specifically limited. 

Following the receipt of a number of petitions for reconsideration 
the Commission, on August 30th, postponed the effective date of the 
order of July 20th from October 1 to December 1, 1948. 

This proceeding was instituted by the Commisssion on its own mo- 
tion on March 31, 1944. No hearing was held, but the matter was re- 
ferred to Examiner W. T. Croft and a proposed report prepared by him 
was released on July 6, 1944. Examiner Croft proposed a formula for 
determining maximum commercial zones and terminal areas, based on the 
population of the key or base municipality. The Commission, Division 
5, in an initial report dated November 26, 1946 (46 M. C. C. 665) pre- 
seribed commercial zones generally, with the exception of municipalities 
the zones of which had already been prescribed and certain other places 
to which attention had been directed by exceptions to the proposed re- 
port. The formula used by the Division was the same as that proposed 
by the Examiner, except that the maximum distances for each popula- 
tion bracket were increased. Terminal areas were reserved for further 
consideration. Informal investigations were conducted by the Commis- 
sion’s field staff concerning the zones of places about which questions 
were raised in exceptions to the Examiner’s report, and by its first and 
second supplemental reports and orders the Commission fixed the com- 
mercial zone of cities not covered by the original report or by separate 
proceedings in previous cases. 

The third supplemental report adopted the commercial zones previ- 
ously prescribed as the maximum permissible terminal area, and as the 
limit of the operating authority of forwarders and motor carriers where 
the limits are not fixed bv the terms of the permit or certificate. Since 
commercial zones have not been prescribed for unincorporated places, the 
third supplemental report sets up a new formula for determining termi- 
nal areas and construing operating authorities at such communities. 

Under the formula the terminal area of municipalities may include, 
in addition to the base municipality and all contiguous municipalities, 
adjacent territory and municipalities ranging from a distance of two 
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miles to five miles from the city limits, depending upon population of 
the base municipality. In the case of unincorporated places, the sur- 
rounding territory which may be included in the terminal area is meas- 
ured from the post office of the community, and ranges from a distance of 
21% miles from the post office of the smallest communities to a distance 
of 514 miles from the post office of larger communities. 





Rail Demurrage and Storage Charges Due to Strike of Truck Drivers 
in New York City Found Unreasonable in Certain Instances— 
Reparation Awarded 


In Commerce and Industry Assn. of New York, Inc., et al v. Balti- 
more & Ohio Railroad Co., et al, Docket 29668, and F. D. Croce & Com- 
pany, Inc. v. New York Central Railroad Co. et al, Docket 29688, decided 
August 5, 1948, the Commission, Division 2, found that certain demur- 
rage and storage charges assessed by the railroads serving the New York 
metropolitan area during the truck drivers’ strike in the fall of 1946 are 
unreasonable and has awarded reparations. The proceedings embraced 
complaints of numerous shippers, and in some cases it was found that the 
evidence did not justify a finding of unreasonableness. 

The strike which gave rise to the complaints occurred in September 
and October, 1946, and included drivers for most private companies as 
well as those employed by the carriers. Picket lines were established in 
the vicinity of railroad stations. Although stating that the effectiveness 
of the pickets in preventing access to railroad property varied from 
place to place and from time to time, and that on occasion shippers were 
able to accomplish deliveries surreptitiously, the Division said: ‘‘That 
the strike seriously interfered with the delivery of freight cannot be 
questioned.’’ (Docket 29668). 

The Division pointed out that normal charges for demurrage em- 
brace both compensatory and penal elements, the latter being designed 
to induce prompt release of equipment. The tariffs under which the as- 
sailed demurrage charges were assessed in this instance were established 
pursuant to service orders of the Commission. The report states that 
despite this fact such charges have been found unreasonable in the past 
where the shipper has been able to establish a high degree of diligence, 
in view of attendant conditions, in releasing or attempting to release 
railroad equipment. 

It was also pointed out that storage charges, as well as demurrage 
charges, embody a penalty element designed to facilitate removal of 
freight from rail facilities. 

In the above dockets, following the principles established in Chrysler 
Corp. v. New York Central R. Co., 234 I. C. C. 755, and later cases, the 
Division found, in cases where the shipper exercised due diligence, that 
the demurrage charges were unreasonable to the extent that they ex- 
ceeded the rate of $1.35 per car per day without allowance of free time, 
or for Sundays or holidays. This is based on the current per diem charge 
for foreign cars of $1.15, plus 20 cents for other expenses. 





wT ovruou fT &=S | @& "VY wmeerwawry ¢ fm °F 


-_ erer = +t me 


[a oS 


wow 





SEPTEMBER, 1948 929 





On the same principles, the assailed storage charges were found un- 
reasonable to the extent that they exceeded a rate of 1.8 cents per 100 
pounds per day for the entire period of the storage. 

In the Commerce and Industry Case the report states that several 
persons were present at the hearings who, because of lack of time, were 
not permitted to present evidence in support of their claims. It also 
points out that various freight forwarders intervened in the proceeding 
but did not seek affirmative relief. The report then states: 


**In the circumstances a further hearing will be granted and the 
issues will be broadened to include claims for reparation by the 
intervening freight forwarders.’’ 





Forwarder Rate-Making Rule Construed 


In New England Motor Rate Bureau, Inc. v. Julius Bleich, d/b/a 
New York-Philadelphia Dispatch, et al, the Commission, Division 3, by 
report and order dated July 30, 1948, has refused to require forwarder 
rates to be raised to the level of motor carrier rates. (During the pend- 
ency of the proceeding the forwarder defendant changed its name to 
The New England Forwarding Company, Inc.). 

The assailed rates apply between points in Rhode Island and cer- 
tain Massachusetts points, on the one hand, and points in New York and 
New Jersey in the vicinity of New York City on the other. The physical 
operations of the involved forwarder differ from normal forwarder op- 
erations, in that the traffic is handled in motor-truck trailers which, for 
the rail portion of the haul, are loaded onto a railroad flatear. A num- 
ber of motor carriers, members of the complaining motor rate bureau, 
also use this type of railroad substituted service. Because the physical 
operations of the forwarder and the motor carriers who operate in this 
fashion are substantially the same the complainant maintained that the 
rates of the forwarder should be no lower than the generally prevailing 
level of motor carrier rates. 

In discussing the principle question involved, that is the criteria 
for determining the reasonableness of forwarder rates, the Division 
stated : 


“*Tt will be observed that section 406(d) of the act contains a 
rule of rate making similar to that found in other parts of the act, 
and, in addition, a provision that the Commission shall give due 
consideration, among other factors, to the inherent nature of freight 
forwarding. These rules of rate making must be considered in the 
light of the national transportation policy which directs that we so 
administer the act as, among other things, to preserve the inherent 
advantages of each mode of transportation and to encourage the 
establishment and maintenance of reasonable charges for transpor- 
tation services. In proceedings involving the level of rates of com- 
peting rail and motor carriers we have declined to use our minimum 
rate power in the absence of a showing that the rates of the low-cost 
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agency are on a nonprofit basis. Petrolewm and Petroleum Prod- 
ucts, Calif., to Ariz., 241 I. C. C. 21. Thus, the mere fact that 
a freight forwarder’s rates are lower than rates of competing motor 
carriers does not establish that those rates are unreasonably low or 
that their maintenance constitutes an unfair or destructive com- 
petitive practice. 

‘*In passing upon the lawfulness of the rates and charges of a 
freight forwarder, we may consider, among other things, the cost 
of its operations. No specific costs as such are of record, but the 
evidence as to defendant’s operating results strongly indicates that 
the rates and charges assailed, as a whole, are compensatory. The 
only probative evidence to the contrary consists of the higher rates 
and charges of competing motor carriers, and the diversion of some 
traffic from one or more of such carriers to defendant. These facts 
in themselves are insufficient to warrant condemnation of the as- 
sailed rates and charges as unreasonably low. Plainly, the motor- 
carrier rates prescribed in New England Motor Carrier Rates, 
supra, as since generally increased, cannot be accepted as a measure 
of the cost of this service either to the defendant or the competing 
motor carriers, for those rates contemplate over-the-road service, 
not substitute rail service. The fact that the substitute service is 
used by the motor carriers warrants the assumption that it is cheap- 
er than over-the-road service.”’ 
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Recent Court Decisions 
By Warren H. Waaner, Editor 


Lessor of motor vehicle with driver to shipper is a common or contract carrier. 


Interstate Commerce Commission v. F. & F. Truck Leasing Co. 
(No. 2593) 


On June 2, 1948, the District Court for Minnesota, Fourth Division, 
passed upon the status of the leasing arrangements of the F. & F. Truck 
Leasing Company. Quoting rather lengthily from the decision of the 
Court : 


Defendant’s plan of operations in furnishing motorized truck 
trailer units to shippers was as follows: It owned seven trailers. 
This equipment is augmented by leasing from owner-operators 
tractors, and when needed entire tractor trailer units. This motor- 
ized equipment, tractor and trailer, it leased to its shipper patrons 
for use in interstate commerce under single trip written leases. 
The owner-operator served as the driver, or supplied defendant 
with a driver for the tractor. Shippers did not select or designate 
the drivers or the particular equipment supplied to them. De- 
fendant frequently obtained leases from one shipper for a one-way 
outbound haul and at destination upon delivery of the cargo dis- 
patched the equipment and driver for further lease to another 
shipper for a return haul. Rental for the equipment and for the 
service furnished the shipper was by agreement between defendant 
and shipper based on a rate formula of either (1) rates in cents 
per 100 pounds of property hauled, (2) a cents per truck mile rate, 
or (3) an agreed flat rate. Extra charges for split delivery and 3 
per cent tax were frequently included. An item representing wages 
of the driver at 4% cents per mile was in each instance deducted 
from the total sum produced by applying the agreed rate formula 
and paid to the driver by the shipper by separate check, less social 
security and tax withholding deduction. Defendant carried cargo 
insurance on the property transported, conditioned to pay any loss 
to the shipper, or owner of the merchandise, and a policy of public 
liability and property damage insurance to protect defendant and 
shipper as their respective interests may appear. Bills of lading or 
freight receipts were usually issued by the driver but often by 
defendant to the shipper. When the service was desired the shipper 
communicated with defendant and defendant then selected and dis- 
patched the driver and equipment to the shipper’s docks for load- 
ing and movement of the goods. Defendant paid the owner-oper- 
ators the rental agreed upon between them for the use of the aug- 
mented equipment the difference between this sum and the total 
agreed freight costs to shipper, less driver’s wages, represented de- 
fendant’s profits. Daily driver’s logs were usually delivered by 


—931— 












I. C. C. PRACTITIONERS’ JOURNAL 





the drivers to the defendant who later turned them over to the 
shipper. The drivers selected the highway to be traversed. The 
time and place of loading and points of delivery of the shipment 
were relayed to the drivers by the defendant except where in un- 
usual instances special directions for multiple delivery or pickup 
was given the driver by the shipper. Provision of the written leases 
relating to selection of drivers and exclusive control of the opera- 
tions was not observed by the lessee shipper. Defendant also made 
numerous trip leases with authorized carriers of the same equip- 
ment which it leased to shippers. .. . 


Many decisions of the courts and the Interstate Commerce Com- 
mission have passed upon operations similar in character to those here 
presented, and they have consistently found them to be subject to regu- 
lation. Interstate Commerce Commission v. Pickard, 42 F. Supp. 351; 
Georgia Truck System, Inc., v. Interstate Commerce Commission, 123 
F 2d. 210; John J. Casale, Inc., Contract Carrier Application, 44 M. C. 
C. 45; United States v. Steffke, 36 F. Supp. 257; and Shields Extension 
of Operations—Alliance, Ohio, 41 M. C. C. 100. H. B. Church Truck 
Service Co. Common Carrier Application, 27 M. C. C. 191, and Motor 
Haulage, Inc. v. U. 8. and Interstate Commerce Commission, 70 Fed. 
Supp. 17. 

Substantially similar facts existed in Georgia Truck System, Inc. v. 
Interstate Commerce Commission, 123 F 2d. 210, in which the United 
States Circuit Court of Appeals for the Fifth Circuit affirmed a judg- 
ment of the United States District Court which enjoined Georgia Truck 
System, Inc., at the suit of the Commission, from transporting property 
in interstate commerce without a permit from the Interstate Commerce 
Commission. The defendant therein admitted that it had no permit and 
insisted that it was solely and exclusively engaged in the business of 
renting or leasing trucks and denied that it was or had been engaged 
in transporting property for hire. 

The Appellate Court said: (p. 211) 


We think it may not be doubted that if the evidence supports ap- 
pellant’s view that its business was confined to simply renting 
trucks for use by others, appellant would be right in its insistence 
that it was not engaged for transportation within the invoked act. 
We are equally without doubt however, that the evidence in this 
case affirmatively establishes that appellant’s business is not so con- 
fined. On the contrary, although its operations have been to some 
extent invested with the form of a renting or hiring business, this 
investiture is but a device or subterfuge behind and under which 
appellant, in substance and in reality operates a transportation 
business. It is true that the contracts, under cover of which the 
operations were conducted, are in most of their provisions, carefully 
drawn to give color to appellant’s claim of renting only, and if 
the operations had been conducted strictly within that form, there 
might have been some question whether the operations so conducted 
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were transportation operations within the invoked act. When how- 
ever, the contracts are read in the light of the construction accorded 
them by the parties by the actual operations under them, it is clear 
that the scheme as a whole is a mere subterfuge, an unpermitted 
evasion, not a real avoidance of the provisions of the law. In the 
argument much refinement was indulged in, much speculation was 
raised, many authorities cited, as to how close one might approach 
the line of transportation without being regarded as having stepped 
over it. We need not indulge here in any of these refinements. It 
is sufficient for us to say, that the invoked statute is a highly reme- 
dial one, that its terms are broadly comprehensive enough to bring 
within them, all of those who, no matter what form they, use, are in 
substance, engaged in the business of interstate or foreign trans- 
portation of property on the public highways for hire; and that 
the evidence admits of no other conclusion than that applicant is 
so engaged. 


In the case of United States v. Steffke, 36 Fed. Supp. 257, involving 
a similar leasing practice, the defendant had entered into a lease of cer- 
tain motor transport equipment to Ziffrin Company, under the pro- 
visions of which the leased equipment was to be in the lessee’s possession 
and under its control; but under a separate agreement the defendant, 
Steffke, was to act as agent of the Ziffrin Company in operation of the 
leased equipment. The court found Steffke actually engaged in trans- 
porting property in interstate commerce for compensation, without a 
certificate of public convenience and necessity having been issued to 
him and thereby violating the law. The Court stated at page 259: 


Ziffrin cannot be said to have engaged in the ‘‘operations’’ charged 
in the respective counts of the information when Steffke retained 
possession of the vehicles, controlled their movement and employed 
the drivers. A carrier cannot do indirectly what he cannot do 
directly. He cannot engage in any interstate operation without a 
certificate of public convenience and necessity or other authority 
from the Interstate Commerce Commission allowing such opera- 
tions, by attempting to make himself into another carrier having 
such certificate or authority. Likewise a carrier cannot perform 
unauthorized operations by attempting to make himself into a 
private carrier through the instrumentality of an equipment lease. 
If a carrier leases his vehicles to another carrier or to a shipper he 
should do so under such terms and conditions as will make the op- 
erations conducted by such vehicles the operations of such other 
earrier or shipper; otherwise the operations will be his. 


In the case of The Motor Haulage Co., Inc. v. United States and 
Interstate Commerce Commission, 70 Fed. Supp. 17 (affirmed 331 U. 8S. 
784) the Court sustained the Commission’s findings that in those cases 
where Motor Haulage Co. had leased vehicles to shippers under con- 
tracts disavowing carrier responsibility for the cargo transported and 
where it furnished drivers for the leased equipment, such operations 
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constituted contract carriage by Motor Haulage, and not private ear- 
riage of property by the shippers. On this feature the Court held: 
(p. 21) 


Plaintiff says that the commission is in error in holding that its 
operations (in carrying without responsibility) come within the de- 
scription of contract carriage. It urges that it is not a carrier at 
all, so far as its contracts without responsibility are concerned, be- 
cause it is not a bailee of the goods but merely a lessor of the 
vehicle. It prefers to call its clients not shippers but lessees. The 
Commission, on the other hand, found that even when plaintiff 
turned the driver and truck over to a ‘‘lessee’’ who then used that 
vehicle for its own purposes prescribing routes, there still remained 
a ‘‘presumption’’ of control by the plaintiff which brought it with- 
in the category of a contract carrier under the act. 

We are confident that the commission was right in its determina- 
tion. Whether the legal relationship between the plaintiff and its 
shippers could be brought within the confines of a common law 
bailment is not the important question. The real issue to be decided 
is whether under this particular statute the commission was right 
in holding, even with respect to contracts without responsibility, 
that ‘‘plaintiff is a person which, under individual contracts or 
agreements, engages in the transportation * * * by motor vehicle 
of passengers or property in interstate or foreign commerce for 
compensation.’’ (Interstate Commerce Act, part II, sec. 203(a) 
(15)). We emphasize that we are not speaking of cases where 
plaintiff merely furnishes the equipment, and the drivers are sup- 
plied by the shippers: the commission clearly decided that plaintiff 
was not a common carrier where such operations are concerned (46 
M. C. C. 116). We are speaking of a case where the plaintiff furn- 
ishes not only the vehicle but the driver, is compensated on a mile- 
age or time basis, pays the hire and other incidental expense of the 
driver, agrees to maintain the leased equipment in good order and 
repair, to carry insurance, and to garage and fuel the trucks, but 
does not specifically undertake to transport cargo or to be respon- 
sible for loss or damage. 

Plaintiff’s argument seems to center around the question whether, 
when it exempts itself from liability to the shipper it ceases to be 
engaged in transportation as a matter of law. True, the proof is 
by no means clear that plaintiff conducted such operations on a 
wide scale prior to the grandfather clause. But assuming that it 
did, it cannot be fairly said that responsibility to the shipper is the 
sole test. Plaintiff itself cites Thompson v. U. S., 1944, 321 U. 8. 19, 
as conclusive on the point that ‘‘direct and complete control’’ of 
the movement and handling of the freight is the test that should be 
applied. In the case at bar the commission has found that the 
‘*presumption’’ of control by the plaintiff was not overcome by 
any of the evidence before it. 
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We see no inconsistency in a finding that plaintiff, even though 
without responsibility to the shipper, is still so far in control of 
the movement that it is engaged in transportation under the act. 
Plaintiff’s position in the case at bar is far more closely analogous 
to that of the plaintiff in the Thompson case than it is to that of the 
operators whom Thompson hired. It should not be necessary to 
analyze the legal obligations of plaintiff to determine the question 
whether it comes within the purview of the statute. The Commis- 
sion properly refused to base its determination on a single specific 
phase of the contractual relationship between plaintiff and its 
clients,’ and upon all of the facts we agree with that conclusion.” 


In the case of Shield’s, Extension of Operations—41 M. C. C. 100, 
the Commission decided that: 


Although * * * applicant testified that the driver of each vehicle 
is under the ‘‘direction’’ of the manager of the store to which his 
truck is assigned, this ‘‘direction’’ does not appear to have com- 
prised anything more than instructions as to the points at which 
deliveries are to be made and the time at which a trip shall be 
made; such practices are natural concomitants of any contract- 
carrier operation devoted exclusively to the needs of a single ship- 
per and do not necessarily imply direction and control by the 
shipper. The drivers and helpers are hired by applicant and, ap- 
parently, may not be discharged except by him. While, in some 
eases, Sears pays their wages, and in others reimburses applicant 
therefor, this amounts to nothing more than additional compensa- 
tion for applicant’s service, supplementing the amounts specified 
in the written contract. The same is true of Sears’ reimbursement 
of applicant for workman’s compensation insurance and social 
security payments. That the drivers and helpers are considered to 
be employees of applicant is indicated by the fact that they are so 
registered with the various governmental agencies. His right to 





1 Even in the field of common law liability on the part of motor vehicle owners 
to third parties, where control of the vehicle is in some sense of the word divided, 
the courts have rejected the idea that any particular incident of the legal relation- 
ship determines who is the employer of the driver (Jrwin v. Klein, 1936, 271 N. Y. 
477; Rumberger v. Welch, 2 C. C. A., 1942, 131 F. 2d 384). 

2 Plaintiff, for example, argues that control of the movement is largely in the 
hands of the shipper, because it selects the routes. But this, it seems to us, is not 
true of the procedure followed under the contract with the American Tobacco Co. 
nor under the contract with Liggett & Myers. These, we emphasize, are contracts 
with responsibility concerning which plaintiff does not challenge the finding of the 
Commission, at least quite as vigorously as it does in the case of contracts without 
responsibility. There are cases (e. g., the contract with Fritzche Bros.), where an 
employee of the shipper selects the routes. On the other hand, there are instances 
(e. g., the Colgate-Palmolive-Peet Co. contract) where plaintiff actually maintains an 
office on the shipper’s premises and pays for it. The point we make is that if 
plaintiff's handling of general commodities is viewed on the facts as a whole, then 
It is clearly engaged in transportation and this is true in the case not only of con- 
tracts with responsibility and tonnage contracts, but also of contracts without re- 
sponsibility. 
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control, direct, and dominate the performance of the service is 
further evidenced by the fact that he is contacted by telephone in 
the event of emergency. When any novel problem is encountered, 
the drivers report it to him, presumably for instructions. Under 
the circumstances here disclosed, we are of the opinion that control, 
direction and domination of the performance of the described serv- 
ice rests with applicant, and that such operations constitute car- 
riage for hire subject to regulation under Part II of the Act. 

In the court and Commission cases the issue of whether a carrier 


status subject to regulation on the part of the lessor existed has been de- 
termined by how much service which goes with ordinary hauling for 
compensation was being furnished the shipper in addition to the leased 
vehicle. Also whether on the whole the dealings and arrangements be- 
tween the parties indicate that a transportation service was being ren- 
dered by the lessor to the lessee rather than simply furnishing for pri- 
vate operation a vehicle to a shipper, and whether the vehicle was being 
operated by the shipper in the same manner as would normally obtain 
if he were the owner of the rented equipment. 

The essential facts in this case establish the motor carrier status of 
defendant and disprove the operations of a truck rental activity, in 
that defendant (1) indirectly furnished and selected drivers for the 
vehicles leased to shippers; (2) made single trip one-way leases for the 
motor equipment to shippers, the defendant taking possession of the 
vehicle for further leasing to another shipper for a return haul, or after 
discharge of the cargo at destination; (3) assumed responsibility for 
the safe delivery of the cargo transported and furnished cargo insur- 
ance; (4) recognized liability for the operations of the leased vehicle on 
the highway and furnished public liability and property damage in- 
surance payable to lessor or lessee as their interest may appear; (5) 
issued in many instances receipts or bills of lading to the shipper for 
the contents of the cargo hauled on the leased vehicles; (6) collected 
from shipper-lessee compensation for the rental of the vehicles, com- 
puted in rates in cents per each 100 pounds of property hauled or at a 
truck mile rate or flat rate, which sustained a relationship to normal 
transportation charges instead of the use of the leased vehicle; and (7) 
arranged for the segregation of the driver’s wages of the leased vehicle 
on a mileage wage formula and had the shipper pay it and then credit 
the amount of such wages on the agreed total compensation to defendant 
from the shipper. 

The facts further establish a motor carrier status in that (1) the 
lessee-shippers failed in most instances to require the drivers of the 
leased vehicles to deliver to them daily drivers’ logs, which were in- 
stead delivered to defendant and later transmitted to the shipper; (2) 
the degree of control and direction over the driver, the operation of the 
vehicle or the rendition of the motor service was only such as any ship- 
per would normally exercise with respect to carrier service rendered to 
it by a carrier by motor vehicle, and especially a contract carrier; and 
(3) the lessee-shippers failed to observe the provision of the written 
leases entered into relating to the selection of drivers. 
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It is the frequent practice in the motor carrier industry for carriers 
to augment their over-the-road equipment by leasing vehicles from 
owner-operators who are also employed to drive the vehicles. Owner- 
operators who own or control several units of equipment are in fact 
engaged in the truck rental business. The traffic handled in such leased 
equipment by an owner-operator becomes an integral part and parcel 
of the authorized carrier’s operations. The published rates of the lessee 
carrier control the transportation costs to the public, and as to the op- 
erations of such leased vehicle the lessee carrier assumes full responsi- 
bility for compliance with all applicable statutes and the rules of the 
Commission governing the duties of the carrier to the shipper and to 
the public generally. (Dixie Ohio Express case, 17 M. C. C. 735, 752). 
This practice by authorized carriers does not impair necessary public 
regulation. On the other hand, when, as in this case, a transportation 
service is in fact rendered under the guise of the leasing of vehicles to 
shippers, the transportation costs and rates become a subject of barter 
between the vehicle owner or truck rental operator and the shipper. 
In order to insure to the public equality in rates and service for es- 
sential transportation, Congress enacted the Interstate Commerce Act, 
and if the practice of providing unregulated transportation under the 
guise of leasing vehicles were to become a general practice, the regu- 
lated agencies of transportation would be seriously impaired. Shippers 
and the public would be deprived of transportation service at equal 
rates and service. 

Defendant under similar leases rents equipment to authorized car- 
riers. Its operations so conducted are in furtherance of regulated trans- 
portation and not in competition with it. In this relationship factors 
such as selecting and furnishing drivers for the leased vehicles, or is- 
suing bills of lading and freight receipts for the carrier, are of minor 
weight in determining the status of an owner-operator, whereas when 
leases are made for the equipment to shippers all acts and service, in 
addition to supplying a naked vehicle, become of controlling weight in 
determining the status of the owner-operator. In either case, whether 
the lease of the vehicle from an owner is to a shipper or to a carrier, 
the terms and conditions of the lease, and the manner in which it is 
executed, must be such as to make the operations conducted by such 
vehicles the operations of the shipper or carrier. U. S. v. Steffke 
(supra). 

Recognition of these facts is shown by the action of the Bureau of 
Motor Carriers in issuing its Administrative Ruling No. 4, which reads: 


The lease or other arrangement by which the equipment of an 
authorized operator is augmented, must be of such a character that 
possession and control of the vehicle is, for the period of the lease, 
entirely vested in the authorized operator in such way as to be good 
against all the world, including the lessor; that the operation there- 
of must be conducted under the supervision and control of such 
carrier; and that the vehicle must be operated by persons who are 
employees of the authorized operator, that is to say, who stand in 
the relation of servant to him as master. 
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In order for the operations to be those of the shipper as a private 
carrier there must be a clear and unequivocal showing that the shipper 
exercises control and responsibility over the operations of the vehicle, 
such as would be exercised by it if it were the owner of the vehicle. 
(Motor Haulage Company, Inc., Contract Carrier Application, 46 M. C. 
C. 107-118). 

Under the facts as proved in this case and the law on the question 
involved, plaintiff has established that unless and until defendant F & 
F Truck Leasing Co., a corporation, obtains a certificate or a permit 
from the Interstate Commerce Commission, a permanent injunction 
should be issued: To restrain and enjoin defendant from (a) furnish- 
ing motor vehicles for compensation with drivers directly or indirectly 
selected by it for use of shippers to transport property moving in inter- 
state commerce on public highways; (b) collecting compensation or 
rent for the operations, service and use of vehicles referred to in (a) on 
the basis of rates in cents per each 100 pounds of property transported ; 
(c) making single trip one-way leases for motor vehicles to shippers 
and retaining possession of the vehicle for further leasing to another 
shipper for a return haul after discharge of the cargo first transported 
in the leased vehicle at destination; (d) assuming responsibility for the 
safe delivery of cargoes transported in leased vehicle to shippers and 
furnishing cargo insurance to them or carrying insurance against claims 
for damages for the operation of leased vehicles on the highways by 
shipper-lessees; (e) permitting shipper-lessees of vehicles to pay the 
drivers’ wages of the vehicles furnished and crediting the amount of 
such wages on the agreed rental for the lease of the vehicle; and (f) op- 
erating as a common or contract motor carrier in transporting property 
moving in interstate commerce for compensation. 





Exceptions under the statute must be set up in defense—certificate necessary to per- 
form motor transportation for gover 1 d trucks—occasional transpor- 
tation. 





United States v. Schupper Motor Lines, Inc., 77 F. Supp. 737 


On May 12, 1948, the U. S. District Court of New Jersey in an 
opinion filed May 12, 1948, sustained an action by the United States to 
restrain operations of an interstate motor carrier without a certificate 
of public convenience and necessity from the Commission. Pertinent 
holdings of the court are summarized in the headnotes as follows: 


Provision of Interstate Commerce Act that no common carrier 
by motor vehicle subject to provision of act shall engage in any 
interstate or foreign operation in public highway, unless there is 
in force with respect to such carrier a certificate of public con- 
venience and necessity issued by Interstate Commerce Commission 
authorizing such operation, fully defines the offense and is entirely 
separable from exceptions contained in it and any exception must 
be set up by way of defense. 
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Statute prohibiting a common carrier by motor vehicle from 
engaging in interstate transportation without possessing a certificate 
of public convenience and necessity was applicable to interstate 
transportation for government, or on its behalf, of commodities 
ultimately destined for use by army and navy. 

The fact that transportation was performed by motor trucks 
leased by common carrier was not defense in prosecution for en- 
gaging in interstate transportation without possessing certificate 
of public convenience and necessity, where trucks were operated 
under control of defendant with drivers acting as agents only. 

Where lease of motor vehicle to a common carrier is under 
such terms as will make operations conducted by such vehicles op- 
erations of lessee-carrier, lessee-carrier will be liable for any breach 
of its operating authority. 

Deviation from motor carrier’s established routes was not 
authorized, where statute permitted occasional deviation under such 
rules as Commission might prescribe and no such rules were shown 
to be applicable to defendant motor carrier. 

Statutory provision that Motor Carrier Act should not apply 
to occasional transportation of passengers or property by motor 
vehicle by any person not engaged in transportation as regular 
occupation or business could not be relied on as defense to prosecu- 
tion for engaging in interstate operation without possessing certifi- 
cate of public convenience and necessity, where defendant was en- 
gaged in interstate transportation business and was chargeable with 
operation of leased motor vehicles, movement of which furnished 
foundation for the prosecution. 

In prosecution for engaging in interstate transportation as 
common carrier by motor vehicle without possessing certificate of 
public convenience and necessity, evidence was insufficient to es- 
tablish defense that shipments involved were interlined with a con- 
necting carrier between origin and destination. 





Abandonment of unprofitable branch line. 


Atlantic Coast Line R. Co. v. Public Service Commission of South 


Carolina, 77 F. Supp. 675 
On May 10, 1948, the three-judge federal district court for the 


District of South Carolina sustained an action brought by the Atlantic 
Coast Line Railroad Company to enjoin the members of the Publie Serv- 
ice Commission of South Carolina from enforcing an order of the State 
Commission requiring the continued operation of two passenger trains 
between Columbia and Sumter, South Carolina. 


Quoting headnotes from the decision: 


Where South Carolina Public Service Commission was in pos- 
session of full information in regard to railroad company’s earn- 
ings as a whole in proceeding by railroad for permission to 
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discontinue two intrastate passenger trains, an action before three- 
judge federal court to enjoin the enforcement of order requiring 
continued operation of such trains would not be dismissed because 
railroad in hearing before Commission had confined its evidence to 
the branch line over which the two passenger trains were run. 

An action before three-judge federal district court to enjoin 
enforcement of an order of South Carolina Public Service Commis- 
sion requiring continued operation of two intrastate passenger 
trains was an independent action in equity brought under act of 
Congress to safeguard a right guaranteed by federal Constitution, 
and in such case complaining party was entitled to trial de novo 
before court which was required to exercise its own independent 
judgment as to both law and fact upon the evidence presented to 
and the record made before such court. 

A railroad’s income from sources other than its own railroad 
operations should not be taken into account in considering the con- 
fiscatory effect of order of state Public Service Commission requir- 
ing the continued operation of two intrastate trains. 

An order of the South Carolina Public Service Commission 
requiring the continued operation of two intrastate passenger trains 
at a substantial loss could not be sustained even if the railroad sys- 
tem as a whole was run at a profit. 

The power of the Public Service Commission of South Caro- 
lina to regulate the services and facilities of common carriers with 
reference to the security and accommodation of the public is not 
unlimited but is circumscribed by the federal Constitution and the 
property of a carrier may not under the guise of such regulation 
be taken by requiring it to furnish services or facilities no longer 
reasonably necessary to serve the public. 

A carrier that accepts a franchise from a state is bound to 
furnish reasonably adequate facilities for the accommodation and 
convenience of the public and such obligation may be enforced, but 
‘*adequate or reasonable facilities’? means such facilities as may be 
fairly demanded in view of the size of the place, the extent of the 
demand for transportation, the cost of furnishing the additional 
accommodations asked for and all other facts which have a bearing 
upon the question of convenience and cost. 

Whether a carrier may discontinue the operation of two intra- 
state passenger trains must be determined in light of the character 
and population of the territory served, the public patronage or lack 
of it, the facilities remaining, the expenses of operation as compared 
with revenue from such trains and the operations of the carrier as 
a whole. 

In the performance of an absolute duty by a railroad company 
the question of expense is not to be considered but where duty 
sought to be enforced is one of additional convenience rather than 
necessity the question of expense to the company and relative bene- 
fit to the public is a deciding factor and may not be disregarded. 
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In action in three-judge federal district court to enjoin the en- 
forcement of an order of the Public Service Commission of South 
Carolina requiring the continued operation of two intrastate pas- 
senger trains, evidence showed that there was no substantial need 
for such trains, that large losses were necessarily incurred in their 
maintenance, that the remaining trains would well supply all pas- 
senger freight and express services that the community might rea- 
sonably expect and that order requiring the continued operation 
of such trains was confiscatory, and hence the order would be 
enjoined. 


As showing that it was aware of the difficulties of present day rail- 
road operation, the Court said: 


The court cannot close its eyes to conditions as they exist and 
which are well known to every one. As was pointed out by the 
South Carolina Supreme Court in Blease v. Charleston & W. C. Ry., 
146 S. C. 496, 144 S. E. 233, a railroad company has but limited 
powers of management. It has no power to fix rates and thus has 
little control over its revenue. Its control over expenses, particu- 
larly wages, is also strictly limited as the spiral of recent wage in- 
creases abundantly indicates. It is restricted in its managerial 
functions by rules arising from contracts with well-integrated and 
nation-wide labor organizations. It is in competition with bus and 
truck lines as well as private automobiles which travel over high- 
ways built, not by private capital, as in the case with rail carriers, 
but by public expenditures. It is in competition with government 
subsidized waterways, and, in recent years, with the expanding ac- 
tivities of the air lines. Recent rate increases, which in the final 
analysis have to come from the public pocket, are in recognition of 
the impact of these forces. In such circumstances it is the duty of 
a carrier to seek, and of regulatory agencies to permit, the elimina- 
tion of those services and facilities that are no longer needed nor 
used by the public to any substantial extent. As was well said by 
the court in Southern Ry. Co. v. Public Service Commission et al., 
195 S. C. 247, at page 264, 10 S. E. 2d 769, ‘‘The Court must take 
judicial notice of the conditions existing in the last few years which 
have resulted in much curtailment of the business heretofore done 
by railroad companies. The depression is in part responsible, but 
aside from that, the remarkable development of motor vehicle trans- 
portation, both private and public, has had a revolutionary effect 
upon the railroad common carriers of the country, with a cor- 
responding disturbance of their financial structure. They are there- 
fore necessarily passing through a period of transition and read- 
justment. In the very recent case of Palmer v. Massachusetts, 308 
U. S. 79, 60 8. Ct. 34, 38, 84 L. Ed. 93, cited by counsel for appel- 
lants here, in which the opinion was delivered by Mr. Justice 
Frankfurter, he stated: ‘About a fourth of the railroad mileage of 
the country is now in bankruptcy.’ In the light of this rather 
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startling statement it is manifest that railroad companies are not 
only justified in reducing their expenses, where it is practicable to 
do so with reasonable regard to efficiency and without impairment 
of their absolute obligations, but that it is their duty to do so in the 


public interest.’’ 





United States cannot sue itself. 


United States v. Interstate Commerce Commission and United States, 
Civil Action No. 4729-47 


The decision in this proceeding, rendered June 28, 1948, by a three- 
judge court for the District of Columbia, appears of sufficient interest 
to warrant quotation in its entirety. 


This is an action brought before a statutory three-judge court 
to set aside an order of the Interstate Commerce Commission, dis- 
missing a complaint of the United States, by which the United States 
sought an allowance from certain railroads for wharfage and handl- 
ing services rendered in connection with shipments made by the 
Government during World War II at Norfolk, Virginia. The action 
is brought under the Urgent Deficiencies Act (U. 8. Code, title 28, 
see. 41, par. 28, and secs. 43-48) and under Section 9 of the Inter- 
state Commerce Act (U.S. Code, title 49, see. 9). 


For a great many years it had been the general practice of railroads 
serving North Atlantic ports, including Norfolk, to load and unload from 
car to pier, and vice versa, traffic brought to the port by rail and intend- 
ed to be transhipped by vessel. The charges for this service, known as 
wharfage, were included and absorbed in the railroad traffic rates. At 
the Port of Norfolk. the cost of this labor to the railroads was four cents 
per hundred pounds. This sum constituted the compensation paid by 
the carriers to The Transport Trading and Terminal Corporation, which 
actually performed this task in their behalf. 

During World War II, the War Department shipped a substantial 
volume of goods from various points in the United States to Norfolk, 
over the trunk line railroads serving that port, for transportation by 
vessel to points beyond Norfolk, as well as from points beyond Norfolk 
to points in the interior. Due to the emergency the Government took 
over the piers at which these goods were handled, and performed the 
wharfage services itself with its own employees. Nevertheless, the rail- 
roads persisted in charging and the Government continued to pay the 
full traffic rate for transportation, which included four cents per hundred 
pounds as cost of wharfage. 

In view of the fact that the Government had performed the service 
itself, the United States filed a complaint with the Interstate Commerce 
Commission praying for reparation at the rate of four cents per hundred 
pounds on all of the goods that were handled by the Government at 
Norfolk in the above described manner. The Interstate Commerce Com- 
mission dismissed the complaint, on the basis of a finding that the refusal 
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of the railroads to make the allowance to the United States for the wharf- 
age services performed by the Government itself on its own shipments, 
was not an unsound or unreasonable practice, did not result in unreason- 
able or inapplicable rates and was not unjustly discriminatory to the 
United States, United States v. Aberdeen & Rockfish RR Co., 263 I. C. C. 
303 and 264 I. C. C. 683. Thereupon the present action was brought to 
review the decision of the Interstate Commerce Commission and to set 
aside its order, which had been issued on July 25, 1947. 

At the outset it becomes necessary to determine whether this action 
may be maintained. Section 9 of the Interstate Commerce Commission 
Act (U.S. Code, title 49, sec. 9), provides as follows: 


‘Any person or persons claiming to be damaged by any com- 
mon carrier subject to the provisions of this chapter may either make 
complaint to the commission as hereinafter provided for, or may 
bring suit in his or their own behalf for the recovery of the damages 
for which such common carrier may be liable under the provisions 
of this chapter, in any district court of the United States of compe- 
tent jurisdiction ; but such person or persons shall not have the right 
to pursue both of said remedies, and must in each case elect which 
one of the two methods of procedure herein provided for he or they 
will adopt ...’’ 


In other words, the law accords two alternative remedies to any person 
who is damaged by any action of a common carrier violative of the In- 
terstate Commerce Act. The injured party either may make a complaint 
to the Interstate Commerce Commission or may bring an action for dam- 
ages against the carrier in the District Court of the United States. The 
two remedies are mutually exclusive. In this instance, the United States 
did not choose to bring suit against the railroads in the District Court 
of the United States, but elected to present a complaint to the Interstate 
Commerce Commission. The United States now seeks a review of the 
adverse decision of the Commission by an action brought before a three- 
judge court. 

The statute regulating actions to review orders of the Interstate 
Commerce Commission (U.S. Code, title 28, see. 46) provides, in part, as 
follows : 


‘*Suits to enjoin, set aside, annul, or suspend any order of the 
Interstate Commerce Commission shall be brought in the district 
court against the United States. . .’’? 


An action of this type is a suit against the United States, United States 
v. Griffin, 303 U. 8. 226, 238. 

In other words, a suit to review an order of the Interstate Commerce 
Commission must be brought against the United States as the defendant. 
Accordingly, in this action the United States of America is named both 
as the petitioner and as the defendant. The Interstate Commerce Com- 
mission is added as a codefendant, although there seems to be no warrant 





y an action must be heard by a three-judge court, U. S. Code, title 28, 
sec. 47, 
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in law for this course.2, We are thus confronted with an anomaly,—a 
suit by the United States of America against the United States of 
America. 

The United States is not a mere nominal party defendant. The 
legislative history of the above-mentioned statute demonstrates that the 
Congress deliberately and intentionally provided that such suits should 
be brought against the United States and that this requirement was no 
inadvertence. It was first introduced into the law by the Act which 
created the Commerce Court (Act of June 18, 1910, See. 3, 36 Stat. 539, 
542). The provision was debated at length on the floor of each House. 
These discussions clearly indicate that it was the intention of the authors 
of the legislation that the Attorney General of the United States should 
appear in behalf of the United States, and defend the action of the In- 
terstate Commerce Commission. Attempts were made to modify this 
provision in order that the action might be brought against the Inter- 
state Commerce Commission, rather than against the United States, but 
these endeavors were defeated. 

It is clearly, therefore, the duty of the Department of Justice to 
defend the order of the Interstate Commerce Commission. Necessarily, 
the Department may not be on both sides of the case. Yet an examina- 
tion of the petition filed by the United States, and of the answer filed in 
its behalf, indicates that both pleadings were signed by the same Assist- 
ant Attorney General. 

No person may sue himself, Lord v. Veazie, 8 How. 250; Cleveland 
v. Chamberlain, 66 U. S. 419; Wood Paper Co. v. Heft, 8 Wall. 333. 
This principle is applicable to the United States. The Government may 
not sue itself. This is true even if the nominal plaintiff is a party who is 
subrogated to the rights of the Government, Globe & Rutgers Fire Ins. 
Co. v. Hines, 273 Fed. 774, 777; Defense Supplies Corp. v. United States 
Tines Co., 148 F. (2d) 311. 





_. 2 The law authorizes the Commission to intervene in the suit, but does not pro- 
vide eq making the Commission a party defendant originally, U. S. Code, title 28 
sec. 45a. 

8 Senator Elihu Root made the following statement on the floor of the Senate 
(45 Cong. Rec. p. 4104): 


“The Attorney General would be bound upon all and the highest considera- 
tions of his professional honor and his official duty to defend the order of the 
Interstate Commerce Commission in all courts having jurisdiction to review it.’ 


Representative Townsend said on the floor of the House of Representatives (45 
Cong. Rec. p. 5525): 


“ 


. . When it (i. e., an order of the Interstate Commerce Commission) is at- 
tacked it becomes the duty of the Attorney General to defend.” 


Senator Sutherland (later Mr. Justice Sutherland) said (45 Cong. Rec. p. 6457): 


“The order of the Interstate Commerce Commission is quasi legislative. and 
as | have said, it becomes, in substance and effect, the order of the Government 
of the United States, and it simply occurs to me that it is more fitting that the 
action to have the order declared invalid as invading the constitutional rights 
of the railroad company should proceed against the Government of the United 
States than it is to have it proceed against the Interstate Commerce Com- 
mission. 
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In Globe & Rutgers Fire Ins. Co. v. Hines, supra, the Court stated 
(p. 777) : 


‘*Tt is elementary that the same person cannot be both plaintiff 
and defendant at the same time in the same action. It is incongru- 
ous that the same person should direct and conduct both the pros- 
ecution and the defense of the same suit, no matter in what capacity 
he may appear.”’ 


It may be observed in this connection, that the United States of 
America always acts in a sovereign capacity. It does not have separate 
governmental and proprietary capacities, Graves v. N. Y. ex rel. O’Keefe, 
306 U. S. 466, 477.4 

The foregoing rules are but applications of the general doctrine that 
Federal courts may deal only with actual cases and controversies, Musk- 
rat v. United States, 219 U. S. 346; Aetna Life Ins. Co. v. Haworth, 300 
U. 8. 227, 239-241. Naturally there cannot be a controversy if the same 
party is both plaintiff and defendant. If attorneys representing the 
Department of Justice appear on both sides of the same case, there is 
no actual controversy, but merely a discussion or debate of a moot ques- 
tion. 

It is the view of this Court, therefore, that this action may not be 
maintained, as the United States of America is both plaintiff and defen- 
dant. This conclusion is accentuated by the fact that it is the duty of 
the Department of Justice under the statute to defend the action of the 
Interstate Commerce Commission. 

The cases on which the Government relies are not in point. In Jn- 
terstate Commerce Commission v. Mechling, 330 U. S. 567, 573, the plain- 
tiffs in the action brought before the three-judge court were A. L. Mechl- 
ing, a water carrier, the Inland Waterways Corporation, and the Secre- 
tary of Agriculture. The latter was authorized by a specific statutory 
provision to seek judicial relief with respect to rates and charges for the 
transportation of farm products. Consequently, it was not a case in 
which the United States was both plaintiff and defendant. 

In United States v. Public Utilities Commission, 151 F. (2d) 609, 
a direct appeal was taken from an order of an administrative agency. 
This case, too, did not involve a situation in which the same party, the 
United States of America, was both plaintiff and defendant. 

It is further urged that an order of the Interstate Commerce Com- 
mission of the type involved in this case is not reviewable in an action 
brought before a three-judge statutory court. This position is clearly 
sustained by Ashland Coal & Ice Co. v. United States, 61 F. Supp. 708; 
affirmed 325 U. S. 840, in which Judge Dobie wrote an exhaustive and 
persuasive opinion. It is argued, however, that this decision has been, 
in effect, overruled in El Dorado Oil Works v. United States, 328 U. S. 
12. The opinion in the El Dorado case does not refer to the Ashland 


4 United States v. Horowitz, 267 U. S. 458, which holds to the contrary, must 


be deemed to have been overruled by Graves v. N. Y. ex rel. O’Keefe, cited in the 
text. 
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ease. Whether the Ashland case must be deemed overruled, need not be 
decided, in view of the disposition heretofore indicated. 

It has been suggested that unless the United States of America may 
maintain this action, it is without a remedy. This contention is hardly 
well founded, because the United States has the opportunity of electing 
the other alternative remedy provided by the statute, namely, to bring 
suit against the common carriers in the United States District Court. 
Under any circumstances, this Court must enforce the will of the Con- 
gress, which clearly did not contemplate or intend to permit a suit by 
the United States of America against the United States of America, to 
review an order of the Interstate Commerce Commission. If the situa- 
tion here presented is a casus omissus, the remedy lies solely with the 
legislative branch of the Government. 

In view of the foregoing considerations, we do not reach the merits 
of the case. 

Judgment dismissing the complaint. 














Meetings of Regional Chapters 


District No. 1 Chapter 


Howard M. Waybright, President, 250 Stuart Street, Boston, Mass- 
achusetts. 


Baltimore Chapter 


Mr. W. F. King, Chairman, T. M., Baltimore Porcelain Stee] Cor- 
poration, P. O. Box 928, Baltimore 3, Maryland. 

Members of the National Association are cordially invited to attend 
any of the regular dinners or meetings of the Baltimore Chapter. 


Chicago Chapter 


Erle J. Zoll, Jr., Chairman, Illinois Central Railroad, 135 East 11th 
Place, Chicago 5, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Wm. W. Anderson, Chairman, The Dorr Company, 824 Cooper 
Building, Denver 2, Colorado. 


District of Columbia Chapter 


Roland Rice, Chairman, Ass’t Gen’] Counsel, Association of Ameri- 
ean Railroads, Transportation Building, Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt. 
Elliott Avenue, Detroit 11, Michigan. 





N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to mmbership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNAL.) 
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Kansas City, Missouri, Chapter 


H. L. Ryan, President, T.M., Ash Grove Lime & Cement Company, 
1110 Fairfax Building, Kansas City, Missouri. 

Meets: Board of Directors Room, Kansas City Chamber of Com- 
merce. The meetings are to be held in the evening and are monthly. 


St. Louis, Missouri, Chapter 


George W. Holmes, Chairman, 20th Floor, Missouri Pacific Building, 
St. Louis 3, Missouri. 

Meets: Third Friday of each month at 12:15 P. M., at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 


Robert A. Cooke, Chairman, Manager, Traffic Department, American 
Newspaper Publishers Association, 370 Lexington Avenue, New York, 
N. Y. 

Meets: Monthly at Traffie Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except July and August. 


Ninth District Chapter 


F. V. Caesar, President, 1119 Flour Exchange, Minneapolis 15, 
Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A.. 
Minneapolis, Minn. 
Philadelphia Chapter 


Mr. R. 8. Mawson, Chairman, T. M., ACF-Brill Motors Company, 
Philadelphia 42, Pennsylvania. 


Pittsburgh Chapter 


Robert R. Wertz, Chairman, U. S. Steel Corporation of Delaware 
1401 Koppers Building, Pittsburgh 30, Pennsylvania. 

Meets: 7:30 P. M. Last Monday of each month, Traffie Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


L. N. Bradshaw, Chairman, Public Utilities Commission of Califor- 
nia, State Building, Civic Center, San Francisco 2, California. 

Meets: Commercial Club, San Francisco, California—last Monday 
of each month. 

A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. 


Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles, 
California. 
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CHAPTER NEWS 
Chicago 


Erle J. Zoll, Jr., Commerce Attorney, Illinois Central Railroad, was 
elected General Chairman of the Chicago Chapter of Interstate Com- 
merce Commission Practitioners at the Annual Meeting held in the 
Palmer House on September 10th. 

A. J. Christiansen, Secretary, Northern Illinois Coal Trade Associa- 
tion, was elected Vice-Chairman and C. O. Gustafson, General Agent, 
Minneapolis & St. Louis Railway, was elected Secretary-Treasurer. 

The following Directors were elected: L. J. Quasey, Commerce 
Counsel, National Live Stock Producers Association, R. H. Bierma, Com- 
merce Counsel, Pennsylvania Railroad, 8. B. Bradley, Member of Seago, 
Pipin, Bradley & Vetter, and R. 8S. Waterbury, General Traffic Manager, 
Lehigh Portland Cement Co. 





Cleveland 


On August 27th nineteen members met at the Hotel Hollenden, 
Cleveland, Ohio, to consider organizing a Chapter of the Association of 
I. C. C. Practitioners. Those present at the meeting were unanimously 
in favor of forming a Chapter, and selected Mr. G. H. Dilla to serve as 
Temporary Chairman. 

A Committee consisting of Messrs. John R. Meeks, Kemper Dobbins, 
Ira E. Arnold, Lawrence Chaffee, E. C. Reminger and G. H. Dilla, was 
appointed to draft a constitution and by-laws, choose a name for the 
chapter and consider the scope of territory to be embraced by the chapter. 
This Committee met in the office of Mr. Ira E. Arnold, 1910 N.B.C. 
Building, Cleveland, on August 31st, and drafted the constitution and 
by-laws, which will be submitted to the group at the next meeting on 
Monday evening, September 27 at 7:30 P.M. at the Cleveland Hotel. 

Messrs. R. A. Ellison of Cincinnati and A. S. Boden of Pittsburgh 
have been invited to attend the September 27th meeting to give the group 
the benefit of their experience and assistance. 


List of New Members * 


Bess E. Anderson, (B) Manager, Wells 
Fargo Carloading Co., Inc., 353 South 
Santa Fe Avenue, Los Angeles 13, Cal- 
ifornia. 

George R. Bailey, (B) G. T. M., Olson 
Transportation Co., 200 Mather 
Street, Green Bay, Wisconsin. 


Arnold R. Boyd, (A) 60 Broadway, New 


York 4, N. Y 

Robert C. Burnstein, (A) 414 13th 
Street, Oakland 12, California. 

H. Scott Byerly, (A) 1015 National 
Press Building, Washington 4, D. C. 
Milton M. Carrow, (A) 225 Broadway, 
New York 7, N. Y. 
Kathryn Casey, (A) 1010 Vermont 

Avenue, Washington 5, D. C. 

William C. Dannevik, Jr., (A) Riss & 
Company, Inc., 9th & Burlington, 
North Kansas City 16, Missouri. 

Allen C. Day, (B) District Sales Megr., 
McLean Trucking Co., Inc., 736 Me- 
morial Drive, S. E., Atlanta 1, 
Georgia. 

Daniel Jerome Donovan, (A) 120 Milk 
Street, Boston 9, Massachusetts 

Don Eva, (A) 610 Mead Building, Port- 
land 4, Oregon. 

Carl D. Forth, (A) Ass’t Gen’l Atty., 
Chicago & Illinois Midland Ry. Co., 
821 Illinois Building, Springfield, II- 
linois. 

Edward J. Hayes, (A) 1025 Connecticut 
Avenue, Washington 6, D. C. 

William P. Horgan, (A) Withers, San- 
ford and Horgan, 43 Sierra Street, 
Reno, Nevada. 

James G. Johnson, Jr., (A) 224 Southern 
Building, Washington 5, D. C. 


Jervis Langdon, Jr., (A) 1757 K Street, 
N. W., Washington 6, D. C. 

Donald P. McFadyen, (A) Gardner, 
Carton & Douglas, 616 South Michigan 
Blvd., Chicago 5, Illinois. 

Samuel W. Plauche, Jr., (A) 509 Weber 
Building, Lake Charles, Louisiana. 
Philip E. Pofcher, (A) 749 South Street, 

Roslindale 31, Massachusetts. 

Paul N. Rowe, (A) 810 Fletcher Trust 
Building, Indianapolis 4, Indiana. 

Richard R. Schwartz, (A) x Fourth 
Avenue, New York 3, 

J. Russell Sewell, (B) V. P., ‘Frat, Mid- 
west Motor Carriers Bureau, Inc., 504 
Commerce Exchange Building, Okla- 
homa City 2, Oklahoma. 

Morris L. Shafer, (A) 513 Linden Street, 
Allentown, Pennsylvania. 


James D. Smith, (B) Ass’t Rate Expert, 


South Dakota Public Utilities Com- 
mission, State Capitol Building, Pierre, 
South Dakota. 

Thomas W. Titsworth, (B) T. M., 
Ebasco Services, Incorporated, 2 Rec- 
tor Street, New York 6, N. Y. 

Charles A. Washer, Jr., (A) Traffic Rep- 
resentative, Sears, Roebuck and Co., 

925 South Homan Avenue, Chicago 7, 
Illinois. 

Edward R. White, (B) Commissioner, 
Nashville Freight Bureau, 407 Cham- 
ber of Commerce Building, Nashville 
3, Tennessee. 

Edward F. Zappen, (A) 349 South Cen- - 
tral Avenue, Marshfield, Wisconsin. 


REINSTATED TO MEMBERSHIP—1947-48 
C. E. Hippensteel, G. T. M., 


Box 


The ae Company, 


Wilkes-Barre, Pennsylvania. 


* Elected to membership June and July, 1948. 











ASSOCIATION OF 
INTERSTATE COMMERCE COMMISSION 
PRACTITIONERS 


District 1—Maine, New Hampshire, Vermont, Massachusetts 
and Rhode Island. 


District’ 2—Connecticut, New York and New Jersey. 


District 3—Pennsylvania (Eastern half), Maryland, Delaware 
and District of Columbia. 


District 4—Pennsylvania (Western half), Ohio and West 
Virginia. 


District 5—vVirginia, North Carolina and South Carolina. 
District 6—Georgia, Alabama and Florida. 

District 7—Kentucky, Tennessee and Mississippi. 

District 8—Michigan, Indiana and. Illinois. 


Distriet 9—Wisconsin, Minnesota, North Dakota and South 
Dakota. 


District 10—Iowa, Missouri, Nebraska and Kansas. 
District 11—Arkansas, Oklahoma and Louisiana. 
District 12—Texas. 

District 13—Wyoming, Colorado and New Mexico. 
Distriet. 14—Montana, Idaho and Utah. 

District. 15—Washington and Oregon. 


District 16—California, Nevada and Arizona. 





